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1 Introduc�on and instruc�ons 
 

1.1 Expert's background and summary of relevant experience 
 

1.1.1 My name is Frank Günther. I trained as a banker, have a degree in business 
administra�on (Diplom-Kaufmann), and am a shareholder, founder, and managing 
director of One Square. 

1.1.2 Before joining One Square Advisors, I held senior posi�ons at Booz Allen & Hamilton 
(now PWC), Ci�bank, Salomon Smith Barney and Morgan Stanley. 

1.1.3 I have over 25 years of restructuring experience and specialise in insolvency and 
financial restructuring. 

1.1.4 For the past five years, I have headed One Square's real estate business and am also 
a managing director of One Square Real Estate GmbH, a company within the One 
Square Group specialising in selling real estate out of insolvency. 

1.1.5 Over the last five years, I completed approximately 40 transac�ons selling real estate 
out of insolvency with my team. All of these transac�ons took place in Germany. 

1.1.6 Included in this Report is a descrip�on of each transac�on. 

1.1.7 In addi�on, I have acted in various insolvencies as CRO (in German debtor-in-
possession proceedings “Eigenverwaltung”), as creditor representa�ve (joint 
representa�ve of bondholders under the German bond act SchVG' 09), as a member 
of numerous creditor commitees, and as an advisor to insolvency estates. 

 

1.2 Independence 
 

1.2.1 I have no current professional connec�on with any of the principals or advisors, ac�ng 
for either the debtor or its creditors, involved in the recent restructuring of Adler 
Group, as defined below. I had no professional rela�onship with Adler Group before 
this assignment. 
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1.3 Assistance from One Square  
 

1.3.1 In preparing this Report, I was supported by the employees and senior advisors of 
both One Square Advisors GmbH and One Square Advisors Ltd. All such assistance 
was provided under my supervision, and this Report reflects my expert opinion. 

 

1.4 Limita�ons and restric�ons  
 

1.4.1 This Report is strictly private and confiden�al and has been prepared solely for the 
use of the Court. It is not to be shown or copied, in whole or in part, to anyone other 
than the Court, the Par�es and their legal and other professional advisers and experts, 
nor otherwise referred to, without my prior writen consent and that of One Square, 
nor used for any other purpose. 

1.4.2 No responsibility is accepted by One Square or by me personally to anyone other than 
the Court for the contents of this Report. This Report is based on the informa�on 
available to me when wri�ng it. 

1.4.3 I reserve the right to reconsider the conclusions in this Report should further 
informa�on be made available to me. However, I accept no responsibility for upda�ng 
the Report nor for informing anyone of the receipt of any such new informa�on, save 
for my obliga�on to advise those instruc�ng me immediately if, for any reason, this 
Report requires any correc�on or qualifica�ons. 

 

1.5 Instruc�ons 
 

1.5.1 I have been instructed to provide my expert opinion in respect of possible discounts 
in real estate asset sales under the condi�on of German insolvency proceedings 
(“Insolvency Discounts”) and comment on the relevant sec�ons of the following 
reports: 

• Amendment to the Comparator Report of Boston Consul�ng Group, dated 15 
March 2023 

• Independent expert report of Lisa Rickelton, dated 18 March 2023 

• Expert witness report of Christoph Gerlinger, dated 18 March 2023 
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1.6 Defini�on of terms 
 

Adler Group Adler Group S.A. and its direct and indirect 
subsidiaries 

AGPS or Plancompany AGPS BondCo PLC 
BCG Boston Consulting Group 
BCP Brack Capital Properties 
BGB German Civil Code 
BGH German Federal Supreme Court 
BNP RE BNP Paribas Real Estate 
CRO Chief Restructuring Officer 
EnEV German Energy Saving Ordinance 
FTI FTI Consulting 
GAV Gross Asset Value 
Gerlinger Report The Christoph Gerlinger Expert Witness Report 

dated 18 March 2023 
GKG German Court Costs Act 
GrEStG German Real Estate Transfer Tax Act 
InsO German Insolvency Code 
InsVV German Insolvency Remuneration Ordinance 
IRR Internal rate of return 
LEG LEG Immobilien 
LTV Loan to value 
NPL Non performing loan 
Original Issuer Adler Group S.A. 
OSA One Square Advisors 
Plan or RP Restructuring Plan according to Part 26A of 

Companies Act 2006 
RETT Real estate transfer tax 
Rickelton Report The Lisa Rickelton independent expert report 

dated 18 March 2023 
SchVG 
SUNs 

German Debenture Bond Act 
Senior unsecured notes 

TAG TAG Immobilien 
W&I 
ZVG 

Warranty & Indemnity 
Compulsory Auction Act 
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2 Execu�ve summary 
 

2.1 I have been instructed to prepare an expert report on possible discounts on property 
sales under the condi�on of German insolvency proceedings.  

2.2 On the basis of 47 property sales transac�ons, which I have been directly involved in 
over the past few years, I have iden�fied eleven differences of sales processes 
conducted under solvent condi�ons, on the one hand, and in German insolvency 
proceedings, on the other hand: 

I. Time available 
II. Image / Interested par�es / Investor universe 
III. Public data/data access 
IV. Exclusivity 
V. Condi�on of the property 
VI. Warran�es/guarantees 
VII. Real estate transfer tax / RETT blocker 
VIII. Liability of the insolvency administrator 
IX. Influence of secured creditors 
X. Costs of the sale 
XI. An influx of sale proceeds 

 

2.3 Taking into account the effects of these differences, I have come to the conclusion 
that, when selling a property in German insolvency proceedings, a reduc�on in 
proceeds of between 15 % and 40 % can be expected compared to the fair market 
value in sales transac�ons under solvent condi�ons. The spread of results is 
considerable; in individual cases the discount might be significantly lower and 
occasionally higher. 

2.4 Considering the assump�ons made in the Comparator Report, which puts the average 
discoun�ng effect at around 25%, I believe this to be reasonable assump�on across 
the Adler Group por�olio at large adding that discounts will likely vary considerably 
in individual cases. 

2.5 In respect of a scenario, in which a LTV event of default occurs and a bidding vehicle, 
controlled by the SUNs, will assume control of Adler Group and con�nue unwinding 
its property por�olio, I believe that no Insolvency Discounts would be applicable on 
this occasion. 
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3 Key factual background 
 

3.1 AGPS BondCo PLC (“AGPS”, “Plan Company”) is the debtor under six bonds, assumed 
from and ini�ally issued by Adler Group S.A. ("Original Issuer”). AGPS is a wholly-
owned subsidiary of the Original Issuer. 

3.2 The Original Issuer is a listed stock corpora�on incorporated under the laws of 
Luxembourg opera�ng in the real estate sector and whose principal business ac�vi�es 
are conducted through subsidiaries in Germany (the “Group”). The Issuer is 
principally involved in the rental and management of flats via its subsidiary Adler Real 
Estate AG and in project development via its subsidiary Consus Real Estate AG. 

3.3 The Original Issuer issued six senior unsecured notes (“SUNs"), including the 2029 
senior unsecured notes, with a total volume of approximately €3.2 billion for its 
general corporate financing purposes, including real estate financing. 

3.4 The Plan Company is a U.K.-incorporated company. It commenced proceedings in the 
English High Court on 20 February 2023 under Part 26A of the Companies Act 2006 
for sanc�on of a restructuring plan (the “Plan") which proposes (amongst other 
things) to amend the terms of the SUNs. 

3.5 According to the Plan Company, the most likely alterna�ve outcome to sanc�on of 
the Plan would be, amongst formal insolvency proceedings in other jurisdic�ons of 
some group members, formal German insolvency proceedings of the group en��es 
directly owning real estate in Germany ("Relevant Alterna�ve”). 

 

4 Market fundamentals and recent condi�ons 
 

4.1 Key factors determining prices achieved for residen�al real estate assets 
 

4.1.1 Por�olio transac�ons, bigger development deals and Real Estate M&A is priced 
using DCF procedures, which are based on the data room und the due diligence. 

4.1.2 If the sale of the project in insolvency is done by foreclosure/public auc�on 
(Zwangsversteigerung) the necessary appraisal (Verkehrswertgutachten) normally 
uses discount cash flow methods yet with less degree of freedom in the parameters, 
resul�ng in usually slightly lower values. 

4.1.3 General Reps and Warran�es are similar to general M&A deals. 

4.1.4 Real estate/deal specific warran�es are used to ensure the valua�on obtained in the 
process and are project specific. 

4.1.5 Lack of Reps and warran�es represent a risk, which is individually evaluated by the 
bidder. 
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4.1.6 Certain investors (Third part asset managers) need certain reps and warran�es 
according to their mandate/investment rules. 

4.1.7 Insurable risk in development projects are the comple�on risk and the technical 
warranty a�er the comple�on. 

4.1.8 Insurance premiums for those risk in normal cases are around 1 % of the project 
value and rise up to 3 % or might not be insurable in insolvency cases. 

4.1.9 As the lack if reps and warran�es represent an addi�onal risk the financing of those 
deals can be more complex (covenants, securi�es etc.) and/or more expensive. 

 

4.2 Condi�ons in the German real estate market  
 

Current developments 

4.2.1 Since 2010, the German real estate market has experienced a phase of an almost 
uninterrupted upswing, mainly driven by falling and, subsequently, permanently 
low-interest rates. This state of the market has been widely reviewed and 
commented on and I shall not opine on it further. With the rise in interest rates 
from Q2/22, the development came to a rather abrupt halt. 

4.2.2 Although the data for the whole year of 2022 still shows a slightly positive trend, a 
look at the quarterly data for the year reveals the abrupt breaking in the course of 
the year, triggered by the rise in interest rates in the 2nd quarter from below 2 % to 
over 4 %: 
 

 

4.2.3 Trend break in mid-20221 
 
 

 
1 Based o data from vdp exper�se , vdp property price indices 
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4.2.4 Slump in financing shows slump in transactions2 

 

 
4.2.5 Rents continue to rise, cap rates no longer fall.3 

 
4.2.6 In particular, the sharp decline in financing underscores the weakness of the 

transaction market.  The estimated volume of residential portfolio sales 4 also rose 
from just over €10bn to €20bn p.a. between 2013 and 2020, with a jump to around 
€50bn in 2021 (distorted by Vonovia's purchase of Deutsche Wohnen). In 2022, sales 
halved to 10 billion by Q3 compared to the same quarter last year, with the largest 
transactions being the sale of the Adler portfolios. Very noticeably, sales of existing 
portfolios fell to only 23% of total investment by Q3/22 compared to Q3/21 of 69%, 
whereas previously existing portfolios had the largest share.  

 
2 Based on data from Verband Deutscher Pfandbrie�anken, vdp sta�s�c on loan business 
3 Based o data from vdp exper�se GmbH , vdp property price indices 
4 BNP Paribas Real Estate Wohnimmobilien Investment Deutschland Q3/2021 und Q3/2022 
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4.2.7 Due to the increased financing costs, which in any case are above 4%, opportunistic 
investors and investors who rely on greater debt financing are eliminated as buyers. 
The chart 5 below clearly shows that the listed housing companies have practically 
dropped out from 2022 onwards (even if 2021 was distorted by the Deutsche 
Wohnen deal) and the rising share among funds and investment managers, which 
usually manage mandates from institutional investors (insurers, pension funds).  
 

 
 

4.2.8 The investors emerging in this market phase (family offices, funds, investment 
managers) accept the low yields. However, due to their nature (family offices) or 
regulation (funds), they are safety-oriented and conservative investors who generally 
do not engage in M&A processes or purchases from insolvencies. Traditionally, these 
buyers are purchasers of developments and good-quality existing portfolios. 

4.2.9 In contrast to investment, demand for rental apartments shows no signs of weakness, 
as seen from the continued rise in rents. The weak demand for condominiums and 
the ongoing demographic trend suggests that demand will remain unbroken. Due to 
the weak demand for residential property, residential investment as well as the 
development of construction costs above the inflation rate (construction price index 
approx. +17% in 2022), building permits are declining (stagnation in 2022 for multi-
family houses and a slump of 26% in January 2023)6; the construction backlog 
(approved but not yet completed projects) of approximately 800,000 apartments is 
increasing. 

4.2.10 The negative current sentiment in the market is directly underlined by the recent 
development of the sentiment indicators of real estate financiers by Bulwien 
Gesa/B.F. The value fell from slightly above 0 (balanced) in mid-2021 to a negative 

 
5 Sta�sta GmbH residen�al real estate investments in Germany by buyer group  
6 Sta�s�sches Bundesamt Baugenehmigungen für Wohnungen im Januar 2023 
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record value of -19,5 (previous fluctuation range of the index collected since 2012 +/-
15). This suggests difficult financing conditions, placing an additional burden on the 
market. 

4.2.11 The financing conditions might be negatively impacted by additional action by the 
macroprudential banking regulations (additional capital, reporting, higher credit 
standard). This can be triggered by mounting foreclosures or insolvency case of bigger 
real estate companies. 

Outlook 

4.2.12 Rising rents, demographic trends, and declining building permit all point to an 
inherently healthy and high demand for housing. Due to an unusually long period of 
extraordinarily low-interest rates, this demand has led to unusually high prices and, 
subsequently, to meager returns on residential investments. Following the abrupt 
rise in interest rates and the steady increase in inflation, these prices are no longer 
feasible despite the demand since, on the one hand, the expected returns on 
investments are rising. On the other hand, financing costs are higher than current 
yields. This leads to falling affordability in the case of private demand, a narrowing of 
institutional demand to equity-rich investors, and the loss of leveraged, opportunistic 
investors. This is the reason why 2023 will be a year of adjustment.  

4.2.13 Therefore, under normal conditions, it can be assumed that this adjustment will end 
at the end of 2023/beginning of 2024 and return to an average positive development 
reflecting the fundamental demand and corresponding to the new circumstances in 
the financing and investment market. 

4.2.14 As insolvency discounts are negatively correlated with the general price development 
(discounts rise when prices fall as shown in 5.2.7), sales from insolvencies might 
suffer higher discounts under weaker market conditions. 
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5 Differences between disposal processes of real estate under 
solvent condi�ons and in German insolvency proceedings 

 

In the following sec�on, I address the differences in certain real estate disposal processes. 
Specifically, I compare a sale in the context of formal insolvency proceedings under 
German law, and a solvent liquida�on. 

 

5.1 Descrip�on of disposal processes 
 

5.1.1 The following refers specifically to the sale of residen�al property. the basic process 
is the same in the context of insolvency proceedings and solvent liquida�on. In 
sec�on 5.2, I will discuss the specific differences between the two methods.  

5.1.2 The process of selling a property can be divided into three phases: 

I. Prepara�on phase 
II. Sales phase 
III. Setlement phase 
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Prepara�on phase 

5.1.3 The first step is to determine the �me frame for the sale of the property. It should not 
be underes�mated that a property sale is usually complex and �me-consuming. In 
addi�on, it is determined where and how the property is to be offered. The type of 
marke�ng must be tailored to the desired target group. 

5.1.4 In other words, �ming is essen�al when the property is to be offered or sold. The 
determining factor is the state of the real estate market, but regional factors also play 
a role in the �ming. The �me of year also plays a part: it is empirically proven that 
more proper�es are sold in summer than winter. 

5.1.5 On average residen�al por�olio sales amounted to appr. €6.25 bn in Q1, 3.0 bn in Q2, 
6.5 bn in Q3 and 10.25 bn on Q4 from 2019 to 2022.7 

5.1.6 In Germany, a property sale requires the submission of a range of documents. The 
most important are the land register, the floor plan, the building encumbrance 
register and the property’s energy cer�ficate. In many cases, it is essen�al to obtain 
releases from public encumbrances, including from public u�li�es, or confirma�ons 
from public bodies that they will not exercise certain rights encumbering the land. All 
necessary informa�on on tenants, rental income, rental amount, etc., is also required 
in ren�ng proper�es. 

5.1.7 Furthermore, prospec�ve investors require informa�on about the condi�on of the 
property, investment and renova�on needs, etc. An expert opinion is o�en necessary 
for more significant proper�es or the sale of a por�olio. The compila�on of these 
documents is �me-consuming and o�en cost-intensive. It is mandatory in Germany 
that the sale and purchase of real property in notarized before a public notary. 

5.1.8 In detail, at least the following documents are required: 

5.1.7.1 Land register: Available from the land registry. 

a) The land register is one of the most cri�cal property sales documents. It is 
divided into three sec�ons. Sec�on 1 of the land register deals with the 
ownership of a property. In other words, the owners of the property are listed 
here. Previous owners of a property can also be seen here. Sec�on 2 of the land 
register mainly contains restric�ons and encumbrances on the property. This 
concerns, among other things, the right of usufruct, limited personal easements 
such as residen�al rights or heritable building rights. 

b) Prior no�ces (in the case of inheritance) are also entered here, as are any 
insolvency or forced administra�on no�ces. Sec�on 3 of the land register 
directly contains pecuniary rights, thus concerning things like the mortgage, 
land charge and security land charge. Changes to the entries can be viewed in 
the respec�ve columns in the land register extract. Older entries that are no 

 
7 Based on date from BNP Paribas Real Estate, quarterly reports on residen�al por�olio transac�ons in Germany 
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longer valid are crossed out or reddened. All these documents can be obtained 
from the responsible land registry office. 

c) In this context, it is also essen�al to determine the extent to which the 
registered collateral has been valued. For this purpose, contact must be made 
with the secured creditors, as a investor usually wishes to acquire real estate 
free of encumbrances. 

5.1.7.2 Floor plan: Available from the building office. 

a) The floor plan of a property is one of the essen�al documents for selling a 
house, especially in the marke�ng and viewing phase. A floor plan of the 
property that is as detailed as possible enables poten�al investors to assess 
whether the property meets their needs realis�cally. The chances of finding a 
relevant prospec�ve investor more quickly, therefore, increase if you can 
present the floor plan at an early stage. You will need methods of the building 
at the latest when signing the notary contract to process the sale.  

b) You can obtain the floor plan of your property in various ways: The most 
common method is to look at the building file of the property, which contains 
the floor plan. The building file documents are usually stored in the archives of 
the relevant building authority. Another method is commissioning a 
professional architect or planner to draw the property. 

5.1.7.3 Residents' cer�ficate: Available from the municipality. 

a) The documenta�on for the cer�ficate of the annexa�on of the property shows 
whether all costs for the development of a property have already been paid off. 
Development measures include, for example, the connec�on to water and 
electricity lines and roads. For this reason, the residents' cer�ficate is of 
par�cular interest when selling a property in new housing estates.  

b) However, these documents can also be necessary for older housing estates. 
Some�mes development measures are taken that are only invoiced later by the 
municipality. When billing, the person or firm who owns the property is always 
liable for these costs. Suppose the property changes hands when the 
development has not yet been completed. In that case, the investor and new 
owner must bear the costs, even if the development measures were completed 
before the purchase. 

5.1.7.4 Building encumbrance register (Baulastenverzeichnis): Available from the land 
surveying and cadastral office (state ins�tu�on or authority that is responsible for 
important administra�ve tasks). 

a) In addi�on to the encumbrances on a property listed in sec�on 2 of the land 
register, public-law payment obliga�ons are listed in the building encumbrance 
register. For example, such building encumbrances may exist due to a distance 
from neighbouring proper�es. Limita�ons in the building encumbrance register 
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are generally not entered in the land register. The federal states of Brandenburg 
and Bavaria are an excep�on. 

b) The city or district usually keeps the building encumbrance register for a 
property, and the documents can then be obtained from the relevant land 
registry office. Although the presenta�on of the register of building 
encumbrances is not a mandatory document for the sale of a house, the 
investor(s) usually demand to see this document. In such a case, the land 
registry office must request the register of building encumbrances. 

5.1.7.5 Energy cer�ficate: Available from the energy supplier (consump�on cer�ficate) or 
the building's engineer (demand cer�ficate). 

a) Since 2014, any seller requires an energy performance cer�ficate and that 
cer�ficate must be available at the beginning of the marke�ng process. This 
document is regulated in the Energy Saving Ordinance, o�en abbreviated to 
EnEV. There are two types of energy cer�ficates: the “consump�on cer�ficate” 
and the “demand cer�ficate”. 

b) The consump�on cer�ficate is based - as the name suggests - on the property's 
previous consump�on values (for hea�ng and hot water prepara�on, for 
example). It is the cheaper version of the energy cer�ficate. This energy 
cer�ficate is valid if the property contains at least five residen�al units (for 
example, rented flats) or if the building meets the 1977 Heat Insula�on 
Ordinance requirements. These documents are sufficient for the sale of most 
proper�es.  

c) The “demand cer�ficate” is the more complex variant of the energy cer�ficate. 
Here, the energy balance of the property is not based on actual consump�on 
values but on theore�cal values calculated based on factors such as external 
insula�on, glazing and the type of hea�ng system. The demand cer�ficate is 
mandatory if the property houses fewer than five residen�al units or if the 
requirements of the 1977 Heat Insula�on Ordinance are not met. Regardless of 
the cer�ficate type, an expert can only issue the energy cer�ficate. For example, 
energy suppliers or energy consultants, civil engineers or architects prepare the 
energy cer�ficate. 

5.1.7.6 Register of contaminated sites: Environmental Agency. 

This register lists all contaminated and suspected contaminated sites on a 
property that could endanger human health. These can be, for example, 
chemicals and other toxic substances that have leaked into the groundwater, 
but also muni�ons and bombs from the Second World War. Although the 
register of contaminated sites is not mandatory when selling a house, it is 
certainly a document that poten�al house investors request. Owners can obtain 
the cadastre/ register (Altlastenkaster)  from the competent federal office. 

5.1.7.7 Permission of the redevelopment authority: Notary 
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Under certain circumstances, prior approval from the redevelopment 
authority is required to sell a property. This is the case if the property is in a 
redevelopment area designated by the municipality. These documents are 
obtained - if necessary and not obtained beforehand - by a notary during the 
execu�on of the purchase contract, which may, however, mean a delay in the 
conclusion of the purchase. 

5.1.7.8 Proof of monument protec�on: Monument protec�on authority. 

If the property to be sold is a listed building, this entails some unique features. 
For example, any conversions or even (par�al) demoli�on require the prior 
approval of the competent monument protec�on authority. Correspondingly, 
documenta�on of such a permit is also required. 

5.1.9 As one might expect, the condi�on of the property drama�cally influences the 
possible purchase price. If repairs are necessary, a seller will need to decide whether 
it is worth carrying works out before the sale. This can make the property more 
marketable and have a posi�ve effect on the sales proceeds. 

5.1.10 Se�ng an asking price is a challenge that should not be underes�mated. There is a 
danger of deterring prospec�ve investors with too high an asking price or selling the 
property for less than its actual value if it is too low. Therefore, a valua�on report is 
usually prepared. 

5.1.11 The more qualified the prepara�on of the sales process is, the more informa�on on 
real estate and proper�es is compiled, appraisals are commissioned and offers for 
renova�on measures are obtained, the higher the purchase price to be achieved will 
be. Depending on the volume, the �me needed to prepare the informa�on can take 
several weeks to months. 

 

Sales phase 

5.1.12 During this phase: 

a) An estate agent is usually instructed for marke�ng the property and provides 
support during the prepara�on phase. 

b) The marke�ng strategy is determined. 

c) To address poten�al investors, a “teaser” is created that contains ini�al 
informa�on about the projects for sale. 

d) There are many ways to market a property. Sellers can directly approach large 
ins�tu�onal investors, place classic newspaper adver�sements, use online 
adver�sing, and virtual viewings. The nature of the marke�ng campaign 
depends on the target group. There are certain legal requirements at this stage 
- for example, every marke�ng material must already contain an energy 
cer�ficate. 
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e) A confiden�ality agreement is concluded with interested par�es so that they 
can be provided access to the data room. 

f) The core of selling real estate is conduc�ng due diligence and viewing 
appointments. Both due diligence and viewings must be carefully prepared. In 
doing so, you must an�cipate the many varied ques�ons of interested par�es 
and prepare the appropriate answers and informa�on. 

g) Once one or more prospec�ve buyers have been found, the next step is to 
nego�ate the contract. This usually involves not only bridging different 
purchase price expecta�ons but also nego�a�ng and determining a variety of 
other contractual components. Finally, the seller must also carry out due 
diligence on the buyer (KYC) and check the creditworthiness of the poten�al 
buyer. 

h) In more substan�al real estate transac�ons, buyers demand exclusivity for a 
period of several weeks a�er submi�ng indica�ve offers to be able to perform 
their due diligence. Provided the risk profile of the buyer is atrac�ve, exclusivity 
is o�en granted in disposal processes. 

 

Setlement phase and cost 

5.1.13 The sale and purchase contract is the key document for the sale of real estate, and it 
contains all details of the sale of the property and requires notariza�on for a legally 
binding contract. For this reason, it is also colloquially referred to as a “notary 
contract”. 

5.1.14 The notary appointment is the final and most crucial step in selling a property. During 
the notary appointment, the notary will reread the sale and purchase contract and 
explain any legal terms to the contrac�ng par�es. In addi�on, sellers and investors 
can ask ques�ons about the contents of the agreement. At the end of the notary 
appointment, both par�es sign the contract of sale of the property, which makes the 
deal legally binding. 

5.1.15 The different types of costs are incurred when selling a property and the level of those 
costs, vary from property to property. Many different factors have influenced the 
decision, such as the property's structural condi�on, any mortgage charges, the 
ownership situa�on, or the �me of the sale.   

5.1.16 The seller does not always have to bear all costs associated with selling the house. 
Costs such as the estate agent's commission are shared equally, and the investor 
usually pays the notary's fees. In the following, I will briefly discuss the costs of selling 
a property and whether the investor or the seller must bear them. 

5.1.17 Not every sale of a property involves the same or even similar costs. Some expenses, 
however, almost always occur. Ordinary incidental expenses that occur before or 
during the sale of a property are:  
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I. Renova�on costs 
II. Costs of obtaining documents  
III. Early repayment fee  
IV. Taxes 
V. Estate agent's commission 
VI. Notary fees 

 
5.1.18 More specifically: 

a) Renova�on costs  Simply put, no property is free of flaws, and especially those 
which are several years (or decades) old. o�en show signs of age. Renova�on 
costs can range from the wall paint to the insula�on of the walls to the condi�on 
of the roof truss. More minor and more extensive repairs can therefore be 
worthwhile before the sale. Because even if these ini�ally cause costs, a 
property usually achieves a higher sales price if it is free of significant defects. 
Whether modernising the house is economical should, of course, s�ll be 
decided individually.  

b) Documents - As described above, numerous documents are necessary for a 
legally valid house sale. The applica�on for these documents some�mes incurs 
not inconsiderable costs. For example, if the energy cer�ficate has to be newly 
created, this can cost between €50 and €500 - depending on whether a demand 
or consump�on cer�ficate is required. Authori�es also charge a fee for other 
documents.  

c) Early repayment fee - Selling before the fixed interest period of the mortgage 
expires will also incur addi�onal costs. This early repayment fee tends only to 
be due if the sale takes place before the end of ten years. No early repayment 
penalty is due if the owner sells his property a�er a 10-year loan period. In such 
a case, according to the law, he can terminate the loan agreement with a no�ce 
period of six months and must merely pay the remaining amount and the 
interest on the due date - but not the extra fee for the early termina�on of the 
agreement. 

d) Taxes - Investors and owners are subject to taxes when selling a property. For 
the buyer, real estate transfer tax (“RETT”) is generally due. This can only be 
avoided through an elaborate construc�on, a so-called RETT blocker structure, 
in which the investor acquires a maximum of 89.9%. The Investor may only 
obtain the remaining shares a�er ten years to maintain the tax exemp�on. RETT 
varied from federal state to federal state (Bavaria: 3.5%, Northrhine-Wes�alia: 
6.5%) and was levied on the aggregate of the notarised value of the property, 
assumed debt, and the importance of specific rights. 

e) Estate agent's commission - This so-called broker's commission has been 
handled differently from state to state in Germany up to now. In some states, 
such as Hesse or Berlin, only the investor paid, while in others, both par�es 
shared the broker's fee. In 2020, the federal cabinet voted in favour of a 
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na�onwide reform of the brokerage commission, according to which the 
investor and seller share the costs equally.  

f) Notary fees - The fee for the notary contract is an unavoidable cost when selling 
a property. However, the investor usually bears these costs of several thousand 
Euro. However, it can happen that the seller of the house also must pay the 
notary fees. From a legal point of view, both par�es to the contract are liable 
for paying the notary. If, for example, the buyer turns out to be unable to pay, 
the seller must pay all notary fees. 

 

5.1.19 In summary, the seller usually incurs the following costs of a sale: 

• Renova�on costs 
• Costs of obtaining documents 
• Taxes - however, a tax-free sale may be possible under certain circumstances. 
• Early repayment fee - not applicable under certain circumstances   
• Estate agent's commission - since 2020, a maximum of 50% of the total fee 

 

5.1.20 The investor usually incurs the following costs of a sale: 

• RETT - depending on the federal state, 3.5 - 6.5 % of the purchase price 
• Notary fees - usually 1-2 % of the purchase price  
• Land register entry 
• Estate agent's commission - since 2020, a maximum of 50 % of the total fee 
• Modernisa�on costs 

 

5.2 The procedure of an insolvency proceeding with real estate assets 
 

5.2.1 In this sec�on, I will shortly describe the typical procedure of an insolvency 
proceeding with real estate assets secured to relevant creditors: 

5.2.2 Insolvency proceedings are ini�ated at the request of the debtor or a creditor. At the 
beginning of proceedings, a preliminary insolvency administrator verifies whether 
there are reasons for insolvency. Already at this point, the insolvency administrator 
has an obliga�on to preserve the insolvency estate and to con�nue the business 
opera�ons (sec�on 22 (1) S. 2 Nr. 1 InsO). In the case of a real estate por�olio, this 
would consist of con�nuing to rent out the property. This obliga�on applies to the 
insolvency administrator even if the rental business is temporarily unprofitable, but 
the subsequent realisa�on possibili�es can be preserved. This obliga�on is incumbent 
on the insolvency administrator un�l the so-called repor�ng date at the beginning of 
the opened proceedings. 

5.2.3 A�er the “repor�ng date”, the insolvency administrator shall inves�gate the assets 
belonging to the insolvency estate, provided that there is no contrary resolu�on by 
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the creditors in their mee�ng (sec�on 159 InsO). The extent of the administrator’s 
obliga�on is to act without delay, but not with excessive haste. The level of urgency 
is determined, in par�cular, by the nature of the insolvency. As a rule, more haste is 
required in the case of a sale of an opera�onal business since from its perspec�ve, its 
insolvency will affect both customers and employees. Con�nuing debts incurred by 
the insolvency estate can also reduce the proceeds and thus cause damage to the 
creditors. The situa�on becomes different, therefore, if the business opera�on is 
easily sustainable. In this case, simply con�nuing the insolvency proceedings may be 
warranted if doing so will result in an increase in the value of the assets, based on 
jus�fied assump�ons. This is par�cularly the case with a real estate por�olio if the 
income from the proper�es covers the current expenses and a market recovery can 
be expected. However, con�nuing insolvency proceedings also give rise to ongoing 
costs that are paid primarily from the insolvency estate and thus affect the insolvency 
ra�o. 

5.2.4 Insolvency proceedings typically have an average dura�on of about four years in 
Germany, but this can be significantly longer in more extensive and more complex 
proceedings. In the mean�me, the insolvency administrator can make so-called 
distribu�ons on the account and thus provide for pro rata distribu�ons from the 
insolvency estate. However, this only affects unsecured creditors. Secured creditors, 
such as banks with real estate liens, receive the share that falls on their collateral 
immediately a�er realisa�on (sec�on 170 (1) S. 2 InsO). 

5.2.5 There are also several procedural variants. On the one hand, the debtor can apply for 
a regular insolvency procedure, according to which an insolvency administrator 
acquires the power of disposal over the assets instead of the debtor. As an alterna�ve, 
a self-administra�on procedure can be filed, in which the management is regularly 
supplemented by a CRO and con�nues the business as a debtor in possession under 
the supervision of a trustee, taking into account the interests of the creditors. 

5.2.6 The realisa�on of real estate secured by a mortgage is generally the responsibility of 
the insolvency administrator (sec�on 165 InsO). As a rule, a compulsory auc�on or 
acute administra�on may be considered. In a mandatory auc�on, the property is 
auc�oned off to the highest bidder in a regulated procedure. A property can already 
be auc�oned off on a first date if a bid reaches at least 50% of the market value. The 
creditor can appeal if only 70% of the market value is born (sec�on 74a (1) ZVG). From 
the proceeds, the costs, outstanding costs, encumbrances of the property, and 
possible priority creditors are sa�sfied in advance. A second hearing is scheduled if 
the highest bid is too low or the pe��oning creditor applies for a refusal. The above 
restric�ons no longer apply, and the highest bid can be awarded to a significantly 
lower offer (sec�on 74a (4) ZVG). 

 

Discussion: Recovery in foreclosure auc�ons 

5.2.7 Different auc�on proceeds can be achieved in the context of a forced sale. Depending 
on the region where the relevant property is located, revenues of between 60% and 
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95% of the market value of the proper�es can be achieved, as a study for 2018 shows. 
However, the average value of the auc�oned proper�es in the context of these 
sta�s�cs was €170,000, so this is not representa�ve of the case at hand. A closer look 
shows that the quota expecta�on is lower for apartment buildings than for a single 
condominium. Moreover, there is a correla�on between the discount, loca�on, and 
the quality of the flat. There is also a correla�on between the years 2008 and today. 
In 2008, at the �me of the financial crisis, the recovery rates were far below 50% of 
the market value in all categories. Therefore, a realisa�on in the current market 
environment, which parallels 2008, is likely to result in similar markdowns. 

 

 

Figure: Comparison of average auction proceeds as a percentage of market value in 
2016 (dashed) and 2018 for the submarket of multi-family houses. 
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Figure: Comparison of average auction proceeds as a percentage of market value 
2008(dashed) and 2012 

 

5.2.8 Secured creditors are en�tled to foreclose on property themselves and thus obtain a 
compulsory auc�on. The insolvency administrator may conclude a realisa�on 
agreement in consulta�on with the secured creditors. In any case, however, a 
provision will be made for the insolvency estate to share costs. This shows that in the 
event of insolvency, it is not in the sole hands of the insolvency administrator to 
realise secured real estate and the secured creditors have a strong lever through their 
security interest to enforce their posi�on. Moreover, there are no special du�es of 
considera�on towards unsecured creditors in this context. 

5.2.9 Beyond the realisa�on of secured assets, insolvency proceedings are also 
characterised by a high degree of creditor autonomy. In large proceedings, a creditors' 
commitee is set up as standard, which works closely with the insolvency 
administrator. In these cases, the insolvency administrator must also obtain a decision 
from the creditors' commitee before making any significant decisions. The creditors' 
commitee can also issue specific instruc�ons to the insolvency administrator. The 
commitee is regularly made up of representa�ves of the largest creditors, the 
secured creditors and a representa�ve of the employees and the small creditors 
(sec�on 67 (1) S. 2 InsO). Whether or not property sales are accelerated or slowed 
down by the creditors commitee or the administrator depends on the individual 
situa�on. 
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5.2.10 The influence is determined by the financing structure. In a group structure, creditors 
can in principle only exert influence at the level of the company, i.e. the debtor as 
German insolvency proceedings take place at the en�ty not a group level. 

5.2.11 This can therefore lead to structurally senior (and typically secured) creditors actually 
being closer to the proceedings. O�en members of the creditors’ commitee, they can 
directly influence the realisa�on of the assets. In the case of unsecured and 
structurally subordinated creditors, which are located, for example, at holding level 
or in a separate financing en�ty, the possibility of exer�ng influence is effec�vely non-
existent. 

 

5.3 Key differences and underlying reasoning 
 

5.3.1 The process of selling a property described above differs significantly if the property 
is sold under solvent condi�ons or in German insolvency proceedings. In the 
following, I present the main differences between these two scenarios. 

5.3.2 The differences in the sales process under solvent condi�ons or in German insolvency 
proceedings are, in at least, eleven areas: 

I. Time available 
II. Image / Interested par�es / Investor universe 
III. Public data/data access 
IV. Exclusivity 
V. Condi�on of the property 
VI. Warran�es/guarantees 
VII. Real estate transfer tax / RETT blocker 
VIII. Liability of the insolvency administrator 
IX. Influence of secured creditors 
X. Costs of the sale 
XI. An influx of sale proceeds 

 

Time available 

5.3.3 In a sale process under solvent condi�ons, the seller is under no immediate �me 
pressure. The �ming of the sale is determined by the seller himself. Provided that 
there is no risk of insolvency, a secured financial ins�tu�on can act more flexibly. 
There is no NPL designa�on, so the banks are regularly willing to cooperate, especially 
regarding extensions or waivers of the exposure. As a result, there is no immediate 
�me pressure in the event of solvent liquida�on.  

5.3.4 In German insolvency proceedings, on the other hand, the insolvency administrator, 
as the seller, is under considerable �me pressure. On the one hand, this �me pressure 
results from the obliga�on to start realising the assets immediately or at least in close 
temporal connec�on. In addi�on, there is a purely factual �me pressure if the asset 
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for sale does not cover the opera�ng costs. In this case, the insolvency administrator 
is forced to make an immediate sale (fire sale) or, in the worst case, must give up the 
asset. 

5.3.5 Secured banks are also pushing to close their exposure. When insolvency occurs, the 
debt is considered non-performing and is subject to stricter regulatory requirements. 
These harm the equity capital and the ra�ng of the ins�tu�on. The bank, therefore, 
has a strong interest in realising the collateral as quickly as possible and accep�ng any 
price that covers its exposure. In this context, neither the bank nor the insolvency 
administrator, dependent on coopera�on with the secured creditor, takes 
subordinated creditors into account. 

5.3.6 This �me pressure directly impacts an essen�al phase of the sale process, the 
prepara�on phase. In insolvency proceedings, the insolvency administrator is not the 
master of the schedule, but the program is determined by the insolvency proceedings 
themselves and the creditors. The creditors, represented in the creditors' commitee 
and the creditors' mee�ng, have a decisive influence on the type and dura�on of the 
proceedings and the realisa�on process. The insolvency administrator can influence 
and moderate the process through his proposals, but ul�mately, the creditors decide. 

5.3.7 In prac�ce, the insolvency administrator has less �me to prepare a sale with the same 
care and detail as under solvent condi�ons. Even if an insolvency administrator is not 
set any statutory deadlines within which he must realise a debtor's assets, there will 
o�en be de facto �me pressure, which is also reflected in discounts on the purchase 
prices.  

5.3.8 This subop�mal prepara�on compared to a sale under solvent condi�ons significantly 
influences the sale proceeds to be achieved. The connec�on is obvious: the shorter 
the prepara�on �me, the worse the prepara�on, and the lower the ul�mate sale 
proceeds. 

 

Image / Interested par�es / Investor universe 

5.3.9 Insolvency proceedings usually carry nega�ve connota�ons. The term has a certain 
s�gma, conjuring up images of financial failure, ruined businesses, and shatered 
dreams. This image significantly impacts the corresponding investor universe and the 
willingness to pay total market prices. 

5.3.10 Insolvency proceedings are legal procedures for individuals or companies that cannot 
pay their debts. Third par�es rightly associate this procedure with the financial failure 
of the debtor. 

5.3.11 This nega�ve percep�on, rightly or wrongly, is then transferred to the debtor's assets. 
The assets are per se suspected of not being suitable to generate a posi�ve economic 
result or to be of sustainable value. 

5.3.12 Another reason for the nega�ve image of insolvency proceedings is that they are a 
lengthy, complex, and heavily regulated procedure. 
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5.3.13 Prac�ce shows that other investors are more interested in an acquisi�on in insolvency 
proceedings than in a sale under solvent condi�ons. As a rule, hedge funds or 
specialised investors par�cipate, specula�ng on a substan�al discount and are usually 
unwilling to pay the actual market value. This is already due to the return expecta�ons 
of these investors, who o�en have double-digit IRR expecta�ons that can only be 
realised with favourable purchase prices. 

5.3.14 In summary, in an insolvency proceeding, you will see interested par�es who are not 
willing to pay the same prices as can be achieved for comparable assets in a sale under 
solvent condi�ons. 

 

Available data/data access 

5.3.15 I have already described the necessary documents required to embark upon a sales 
process. The insolvency administrator usually does not have the relevant informa�on 
from his own experience but must rely on data and documents provided by creditors. 
In insolvency situa�ons, the data situa�on is o�en incomplete and unsa�sfactory. 

5.3.16 Insofar as necessary informa�on or assistance is required from third par�es (service 
providers, planners, construc�on managers), this is o�en refused because there are 
outstanding liabili�es to the debtor.  

5.3.17 This leads to a considerable addi�onal effort of due diligence for the investor. 
Generally, however, the investor cannot obtain sufficient collateral. As described 
above, the insolvency administrator usually has limited access to the knowledge of 
the insolvent company, as top performers and those with know-how are o�en the 
first to leave the company, due to atrac�ve offers from compe�tors. This in turn leads 
to a lack of property-specific know-how for the sales process. The advantages of the 
property cannot be presented accordingly, and queries from the investor can only be 
answered to a limited extent. In addi�on, an insolvency administrator cannot 
comprehensively provide the necessary documents on the property. O�en these are 
not available, not accessible, or not in an orderly manner and can be provided without 
processing by the seller's former employees.  

5.3.18 There are regularly no liquid funds available to commission up-to-date market value 
appraisals. 

5.3.19 The uncertain�es resul�ng from these circumstances are considered by the 
prospec�ve investors in the offers, with some�mes considerable purchase price 
reduc�ons leading to lower proceeds compared to a sale under solvent condi�ons. 

 

 

 

Exclusivity / due diligence 
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5.3.20 When selling real estate under solvent condi�ons, exclusivity is regularly granted to 
prospec�ve buyers a�er examina�on of the indica�ve offers and an assessment of 
the creditworthiness. 

5.3.21 In insolvency proceedings, on the other hand, I observe that if there is a binding offer 
that fully sa�sfies the secured creditors, this is o�en the winning bid, even if there are 
significantly higher offers from investors who wish to agree exclusivity for their due 
diligence, or even if they just need a longer period of �me. It has been my experience 
that the insolvency administrator usually does not take the risk of le�ng a sale fail, 
which sa�sfies all secured creditors.  
 

5.3.22 It has been my experience that the insolvency administrator usually does not take the 
risk of le�ng a sale fail, which sa�sfies all secured creditors.  

5.3.23 I can give three examples of transac�ons with which we have assisted in recent years.  

a) In the sale of a large industrial complex in North Rhine-Westphalia in 2019, the 
insolvency administrator decided to accept a binding offer despite the existence 
of an indica�ve proposal that was 61% higher, as he was not prepared to grant 
exclusivity again. The losing bidder was an interna�onal investor with excellent 
creditworthiness who had already incurred considerable costs for due diligence. 

b) In the marke�ng of industrial property in Hamburg in 2022, the insolvency 
administrator, with the consent of the creditors' commitee, awarded the 
contract to a binding offer. However, several indica�ve offers were higher, and 
they wanted to conclude exclusivity agreements. The highest bid was 17 % 
above the offer which was eventually accepted. 

c) In the sale of commercial and office space near Berlin in 2020, the insolvency 
administrator accepted a binding offer even though there was a 9 % higher offer 
and a guaranteed sum offered on the transac�on of 10 % on the transac�on 
volume. The losing bidder was a significant discount grocer who first wanted to 
create building rights and would have concluded the purchase agreement 
subject to a condi�on precedent. 

 

Condi�on of the property 

5.3.24 In the case of sale during insolvency proceedings, the investor usually assumes that 
the previous owner has not made the necessary investments in recent years due to a 
lack of corresponding financial resources and that there is a maintenance backlog. 
Especially if proper�es/projects have been vacant and unfinished for a long �me, a 
significant deteriora�on of the structural and actual condi�on is assumed. Even if this 
were not the case, an insolvency administrator could only refute this to a limited 
extent. For this, as described above, he lacks access to the seller company's former 
employees and regular to sufficient documents.  
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5.3.25 The uncertain�es resul�ng from these circumstances are also considered by the 
interested par�es in the offers, with some�mes considerable risk discounts and 
leading to lower proceeds compared to a sale under solvent condi�ons. 

 

Warran�es/guarantees 

5.3.26 In contrast to sellers under solvent condi�ons, insolvency administrators cannot give 
investors standard warran�es and guarantees. Therefore, the investors make 
corresponding risk deduc�ons here. 

5.3.27 The insolvency administrator will not issue any guarantees, in par�cular with regard 
to the le�ng situa�on. This relates to the legal existence of the lease agreement, 
nor is any assurance given that monthly rents have not been assigned, nor that 
there are no ongoing legal disputes with the tenants. Insofar as documents are 
available, a due diligence in advance will normally be limited to their inspec�on. 

5.3.28 Liability for any contaminated sites under the Federal Soil Protec�on Act is par�cularly 
relevant here. But also, other assurances, for example, about the condi�on of the 
property, repairs and maintenance carried out or even rental income and rental 
securi�es, cannot and will not usually be given by an insolvency administrator. 
Moreover, a guarantee for which only the insolvency estate is liable would be of very 
litle value to the investor. 

5.3.29 Appropriate insurance policies can partly cover the risks of default on warran�es and 
guarantees. However, these insurances involve considerable costs for the investor and 
cover the risks only par�ally and usually not completely. In any case, imponderables 
remain, which the investor considers as discounts on the purchase price, leading to 
lower proceeds than a sale under solvent condi�ons. 

5.3.30 Finally, it must be considered that missing guarantees and warran�es impact the 
property as collateral for financing. As a result, the financing bank cannot fully value 
the parcel and will, therefore, regularly discount the value. This can limit the available 
credit line of an acquirer so that he can ul�mately only offer a lower purchase price. 

 

Real estate transfer tax / RETT blocker 

5.3.31 As I have outlined above when discussing the costs of sales, every property sale 
results in the investor's obliga�on to pay RETT. This tax can be avoided under certain 
circumstances through so-called RETT blocker structures. 

5.3.32 RETT blockers aimed (before the inser�on of Sec�on 1 (3a) GrEStG) at preven�ng the 
alloca�on of a domes�c property relevant under RETT law in the case of a change of 
legal en�ty by interposing a company in which a third party has no or only litle 
economic interest. 

5.3.33 With the introduc�on of Sec�on 1 (3a) of the GrEStG in 2013, the legislature largely 
restricted such RETT savings models. Since 1 July 2021, amended taxability ra�os, 
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longer holding periods and a new fact § 1 para. 2b GrEStG have been added. In many 
cases, however, it is s�ll possible to avoid or at least reduce the incidence of RETT 
through suitable arrangements, such as atypical silent partnerships or the use of 
blocks. 

5.3.34 RETT blocker structures take advantage of the unique features of transferring 
companies with real property ("share deals"). To move a directly held property ("asset 
deal") in a tax-op�mised manner, it must first be transferred to a company, which - 
depending on the structure - may require a lead �me of several years. 

5.3.35 The star�ng point for the "89/11 model" (according to the old legal situa�on "94/6 
model") are the provisions in § 1 paragraph 2a, 3, 3a and recently also 2b GrEStG, 
according to which the transfer of shares in a real estate company is only subject to 
RETT if it exceeds a par�cipa�on quota of 90 or 95 per cent (the alloca�on of 95 per 
cent applicable un�l 30 June 2021 con�nues to apply for some instances). 

5.3.36 Therefore, investors of German real estate o�en prefer a share deal via the property 
company with a so-called RETT blocker structure to avoid the otherwise applicable 
RETT. In insolvency proceedings, however, such share deals with a RETT blocker 
structure are difficult to realise. An insolvency administrator would have to be willing 
to retain the shares in the property company for ten years. Since insolvency 
proceedings do not usually last that long, the willingness to do so is o�en not there.  

5.3.37 This leads to a tax disadvantage of at least 3.5 to 6.5 % of the purchase price 
(depending on the federal state). The fact that an acquisi�on from insolvency 
proceedings is only possible as part of an asset deal thus has a significant nega�ve 
impact on the purchase price. It leads to lower proceeds compared to a sale under 
solvent condi�ons. 

 

Liability of the insolvency administrator 

5.3.38 Generally speaking, creditors have an interest in receiving payments promptly. An 
insolvency administrator will, therefore, only refuse an early sale opportunity if he 
can achieve a higher purchase price by wai�ng. Otherwise, he would risk making 
himself personally liable because his task is to realise the assets in the best possible 
way. He will not bear the risk of be�ng on a market recovery and/or an increase in 
value in the future and wai�ng for the sale. The same applies to the members of the 
creditors' commitee, who are also personally liable for their decisions. 

5.3.39 Furthermore, un�l a property is sold, the insolvency administrator must be able to 
pay the opera�ng costs incurred for the property from the income or from exis�ng 
funds. If he could not do so and no third party would enable him, he would have to 
sell the property immediately or even "release" it from the insolvency estate. In the 
case of an immediate sale, however, he would have to accept considerable discounts. 

5.3.40 These risks lead interested par�es familiar with the insolvency proceedings to submit 
offers with a low purchase price and a �me limit early in the process. The insolvency 
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administrator and the creditors' commitee are thus forced to deal with these offers. 
Due to personal liability, this o�en leads to accep�ng such offers and selling the 
property significantly below its actual market value. This harms the purchase price 
and leads to lower proceeds than a sale under solvent condi�ons. 

 

Influence of secured creditors / structural disadvantage of senior unsecured lenders on 
holding level 

5.3.41 In insolvency proceedings, creditors have different interests. The interests of the 
various creditors and creditor groups are essen�ally determined by whether they are 
secured. It should be noted that in almost every insolvency proceeding in which the 
debtor has real estate property, this real estate is encumbered by real estate liens and 
is thus primarily available to the secured creditors for sa�sfac�on. 

5.3.42 First, secured creditors are secured by real estate liens or mortgages. These creditors 
are highly interested in seeing their collateral realised in full or at least par�ally to 
sa�sfy their claims. If the company is insolvent and its assets are sold, these creditors 
have a priority right to the proceeds from the sale of their collateral. Since the so-
called lending limits for first mortgages were usually 60 - 65% of the property value 
when the loan was taken out, these - first-rank secured - creditors have a high 
prospect of sa�sfac�on or an increased quota. 

5.3.43 Then there are unsecured or subordinated creditors with no collateral to secure their 
claims. These creditors are interested in the company repaying as much of its debts 
as possible, and they usually only get back a frac�on of their claims in a quick 
liquida�on. 

5.3.44 These risks lead interested par�es familiar with the insolvency proceedings to submit 
offers with a low purchase price and a �me limit early in the process. The insolvency 
administrator and the creditors' commitee are thus forced to deal with these offers. 
Due to personal liability, this o�en leads to accep�ng such offers and selling the 
property significantly below its actual market value. This hurts the purchase price and 
leads to lower proceeds than a sale under solvent condi�ons. 

5.3.45 Creditors with priority mortgages are usually not interested in a long-term realisa�on 
strategy that only benefits other creditors. They can therefore bring about a judicial 
foreclosure sale of the property, during which they are to be fully sa�sfied. However, 
the result is a significantly lower value for a property. 

5.3.46 Furthermore, in insolvency proceedings, there is always the risk that a court-ordered 
receivership will be ordered so that the rental income is used to sa�sfy the mortgage 
creditors and is not available to the free estate. This scenario may prompt an 
insolvency administrator to make a quick sale in order not to burden the insolvency 
estate with further debts without genera�ng any income. Even if an insolvency 
administrator, in consulta�on with all creditors, manages to take more �me with the 
sale, the en�re market remains aware that the property will be sold sooner or later. 
The alterna�ve of a property remaining in the por�olio of the previous owner 
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permanently or even only in the long term does not exist. This alone regularly leads 
to a price discount being made by investors. 

5.3.47 Of par�cular importance for the influence on the sales process and thus on the 
achievable ra�o is the financing structure. In the case of Adler, too, a classic financing 
structure was chosen: mortgage-backed loans at the level of the project and property 
companies as well as (SUNs) at the holding level. 

5.3.48 In the event of the holding company's insolvency, it can be assumed that all or at least 
a large part of the project and property companies would also have to file for 
insolvency. Each of these subsidiaries will be wound up in separate insolvency 
proceedings with a different creditor structure and separate creditors' commitee. 
Thus, the SUNs are not direct creditors in the individual insolvency proceedings of the 
subsidiaries, are not represented in the creditors' commitees and de facto have no 
or only very limited influence on the realisa�on of the proper�es. 

5.3.49 In fact, the secured creditors at the level of the project and property companies 
decide on the realisa�on of the assets. Naturally, these creditors are primarily 
interested in the sa�sfac�on of their outstanding claims and have no original interest 
in proceeds exceeding these claims. This is par�cularly applicable to the Adler Group 
where approximately €1.6bn of secured lending sit at the level of the project 
companies. The low level of average LTV will likely induce secured lenders to realise 
their pledge or advocate an expedi�ous sale given that even low prices will sa�sfy 
their claim. 

5.3.50 In the proceedings we handle, I therefore regularly see that, at the level of the project 
and property companies, offers are accepted that lead to a sustainable sa�sfac�on of 
the secured creditors; only rarely will sales proceeds exceed the claims of the secured 
creditors. Regardless of the actual value of the assets, the subordinated creditors or 
SUNs for that mater, are de facto at a clear structural disadvantage in the decision-
making process on the sale. This is likely to have a value-reducing effect on their 
quota. 

 

Costs of the sale 

5.3.51 A cri�cal factor in comparing the sale of a property under solvent condi�ons and in 
the German insolvency procedure. In addi�on, a common representa�ve must be 
appointed for the bondholders in the insolvency proceedings. According to supreme 
court rulings, the remunera�on of the joint representa�ve can amount to up to 1% of 
the nominal volume. 

5.3.52 Whereas a sale under solvent condi�ons essen�ally involves the costs of prepara�on 
and the estate agent's fees, the costs of the insolvency proceedings are added in the 
case of a sale in German insolvency proceedings. 

5.3.53 Sec�on 54 of the Insolvency Code (the “InsO”) defines the costs of the insolvency 
proceedings as the court costs for the insolvency proceedings, the remunera�on and 
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expenses of the insolvency administrator and the members of the creditors' 
commitee. The amount of payment is regulated in detail in the Insolvency 
Remunera�on Ordinance. 

5.3.54 The coverage of these costs is a prerequisite for opening the insolvency proceedings, 
sec�on 26 InsO. The prices of the proceedings are served before all other expenses. 

5.3.55 The court costs are divided into fees for the applica�on to open insolvency 
proceedings on the one hand and prices for the insolvency proceedings on the other. 
The Court Costs Act (GKG) is decisive for the calcula�on. 

5.3.56 Regarding remunera�on and expenses, the payment of the (preliminary) insolvency 
administrator is usually the most significant. The amount of compensa�on is 
regulated in detail in the InsVV (Insolvenzrechtliche Vergütungsverordnung). 

5.3.57 Furthermore, the so-called realisa�on costs are deducted before the proceeds are 
distributed. All costs actually and necessarily incurred by the insolvency estate 
through the realisa�on of the object subject to the right to separate sa�sfac�on are 
to be assessed as realisa�on costs (sec�on 171 (2) S. 1 InsO); these include, for 
example, lawyers' or consultancy fees.  

5.3.58 Of par�cular importance is the so-called realisa�on contribu�on of the insolvency 
administrator. This contribu�on is agreed upon between the senior secured creditors, 
the subordinated secured creditors, and the administrator if the sale proceeds are 
insufficient to sa�sfy the senior secured creditors. In this case, the administrator may 
deduct from the sale proceeds a contribu�on to the estate for the benefit of the 
subordinated secure and unsecured creditors. This contribu�on usually amounts 
between 5 to 7% of the sale proceeds. 

5.3.59 Quan�fying the costs of the insolvency proceedings and addi�onal costs incurred can 
only be determined on a case-by-case basis and depending on the size and complexity 
of the proceedings. 

5.3.60 The costs outlined above significantly reduce the proceeds for the creditors and result 
in lower profits compared to a sale under solvent condi�ons. 

 
An influx of sale proceeds 

5.3.61 Large corporate insolvencies usually take several years to complete. We handle 
proceedings that have been ongoing since 2017 and will take several more years to 
conclude. Although the insolvency administrators o�en make payments on account, 
distribu�ons due to the necessary filing of claims and the examina�on and 
determina�on of claims are o�en delayed. 

5.3.62 This factor also affects the value of the proceeds in insolvency proceedings compared 
to the value in the disposal processes of real estate under solvent condi�ons. 
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5.4 Summary of “insolvency effect” on price 
 

5.4.1 Considering the effects described above, I conclude that in the case of a sale of a 
property in insolvency proceedings compared to the realisable value in disposal 
processes under solvent condi�ons, a reduc�on in proceeds of between 15% and 
40% is to be expected, in individual cases even more. 

5.4.2 In this respect, I am of the view that the assump�ons made in the Comparator Report, 
which put the average discount effect at around 25%, are reasonable. 

5.4.3 Understandably, no single factor influencing value can be quan�fied. No data is 
available for either a simple or mul�ple regression analysis, and I have refrained from 
es�ma�ng the effect of individual factors. 

5.4.4 However, I see myself in a posi�on to provide an es�mate of the overall effect of all 
the factors men�oned above. 

5.4.5 For my assessment, I draw on the empirical results and experience from actual real 
estate sales processes in insolvency proceedings conducted by my team and me 
and/or for which I am responsible as a creditor representa�ve. 

5.4.6 Since 2017 we have conducted 43 real estate sales from insolvency proceedings as 
M&A Advisor, agents commissioned with the sale or as security trustee. 

5.4.7 For an overview and a detailed account of these sales, I refer to the evidence 
presented in sec�on 6. 
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6 Evidence for differences in outcome 
 

6.1 General descrip�on of my role in disposal processes 
 

6.1.1 In 34 of the cases listed below, we were or s�ll are mandated as M&A advisor by the 
insolvency administrator advising on the realisa�on of the proper�es. In one case we 
represented the investor side. In 8 cases we were appointed as security trustee. 

 

6.2 Data sample of case studies 
 

6.2.1 This sec�on presents evidence from past transac�ons. These transac�ons must be 
evaluated case-by-case. They can only serve as a smaller sample. A sta�s�cally valid 
statement about the market is, at this juncture, not possible. However, it provides an 
indica�ve cross-sec�on of the German real estate market concerning property sales 
from insolvency. 

6.2.2 Transac�ons in the last ten years are covered, varying in transac�on size and period. 
The data will also provide informa�on about the dura�on of a transac�on in the 
context of insolvency. Furthermore, data points will be collected to show what 
discount a seller must accept for a market value appraisal in the event of insolvency. 
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6.2.3  

 
Footnotes valid for all subcategories: 1 BR=Bond Restructuring      2 in month      3of the appraisal value 

 

 

 

Corporate 1 - BR 1) Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process 2) Insolvency Discount Sales Proceeds (%) 3) Litigation Costs (%)
RE 1 Commercial Lower Saxony Existing Property €5-10m 2022 Ongoing Ongoing Ongoing Ongoing
RE 2 Commercial Lower Saxony Existing Property <€2.5m 2022 Ongoing Ongoing Ongoing Ongoing

Corporate 2 - BR Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Residential North Rhine-Westphalia Development >100m 2022 2 Ongoing Ongoing Ongoing
RE 2 Residential Lower Saxony Development 50-100m 2022 2 15% 85% 6%
RE 3 Residential North Rhine-Westphalia Development >100m 2022 1 11% 89% 6%
RE 4 Residential Bavaria Development 50-100m 2022 8 Ongoing Ongoing Ongoing

Corporate 3 - BR Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Berlin Existing Property €30-40m 2022 Ongoing Ongoing Ongoing Ongoing
RE 2 Residential North Rhine-Westphalia Existing Property €5-10m 2022 Ongoing Ongoing Ongoing Ongoing
RE 3 Commercial Brandenburg Development €2.5-5m 2022 Ongoing Ongoing Ongoing Ongoing
RE 4 Commercial North Rhine-Westphalia Existing Property €2.5-5m 2022 Ongoing Ongoing Ongoing Ongoing

Corporate 4 - BR Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial 	Schleswig-Holstein Existing Property €10-20m 2021 Ongoing Ongoing Ongoing Ongoing

Corporate 5 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Bavaria Existing Property €2.5-5m 2022 5 22% 78% 6%

Corporate 6 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial North Rhine-Westphalia Existing Property €2.5-5m 2022 5 25% 75% 6%
RE 2 Commercial Hesse Existing Property €2.5-5m 2022 8 32% 68% 6%

Corporate 7 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Bavaria Existing Property €5-10m 2019 4 58% 42% 6%

Real Estate Company 1 - BR Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Residential Bavaria Existing Property <€2.5m 2020 2 18% 82% 6%
RE 2 Residential Bavaria Existing Property €5-10m 2020 2 95% 5% 6%
RE 3 Residential Bavaria Existing Property €10-20m 2020 Ongoing Ongoing Ongoing Ongoing
RE 4 Residential Bavaria Existing Property €10-20m 2020 Ongoing Ongoing Ongoing Ongoing
RE 5 Residential Bavaria Existing Property €10-20m 2020 Ongoing Ongoing Ongoing Ongoing
RE 6 Residential Bavaria Existing Property €10-20m 2020 Ongoing Ongoing Ongoing Ongoing
RE 7 Residential Bavaria Existing Property €5-10m 2020 Ongoing Ongoing Ongoing Ongoing
RE 8 Residential Bavaria Existing Property €10-20m 2020 Ongoing Ongoing Ongoing Ongoing
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6.2.4  

 
Footnotes valid for all subcategories: 1 BR=Bond Restructuring      2 in Month      3of the appraisal Value 

Real Estate Company 2 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Residential Bavaria Existing Property n.a. 2021 3 n.a. n.a. 6%
RE 2 Residential Bavaria Existing Property n.a. 2021 3 n.a. n.a. 6%
RE 3 Residential Bavaria Existing Property €2.5-5m 2021 3 48% 52% 6%

Corporate 8 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Baden-Wuerttemberg Existing Property €5-10m 2022 7 66% 34% 6%

Corporate 9 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Thuringia Existing Property <€2.5m 2018 Ongoing Ongoing Ongoing Ongoing

Corporate 10 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Brandenburg Existing Property €2.5-5m 2019 25 22% 78% 6%

Private 1 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Bavaria Existing Property €2.5-5m 2020 10 19% 81% 6%

Private 2 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Baden-Wuerttemberg Existing Property <€2.5m 2020 6 33% 67% 6%

Private 3 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Bavaria Existing Property <€2.5m 2018 5 20% 80% 6%

Private 4 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Residential Hesse Existing Property <€2.5m 2015 5 31% 69% 6%

Privat 5 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Residential Saxony Existing Property <€2.5m 2019 7 0% 138% 6%
RE 2 Residential Saxony Existing Property <€2.5m 2019 Ongoing Ongoing Ongoing Ongoing
RE 3 Residential Thuringia Existing Property <€2.5m 2019 Ongoing Ongoing Ongoing Ongoing
RE 4 Residential Saxony Existing Property <€2.5m 2019 7 22% 78% 6%
RE 5 Residential Saxony Existing Property <€2.5m 2019 Ongoing Ongoing Ongoing Ongoing
RE 6 Residential Saxony Existing Property <€2.5m 2019 7 27% 73% 6%

Corporate 11 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Residential North Rhine-Westphalia Existing Property <€2.5m 2017
RE 2 Residential North Rhine-Westphalia Existing Property <€2.5m 2017
RE 3 Commercial North Rhine-Westphalia Existing Property €10-20m 2017
RE 4 Commercial North Rhine-Westphalia Development <€2.5m 2017
RE 5 Commercial North Rhine-Westphalia Development <€2.5m 2017
RE 6 Commercial North Rhine-Westphalia Development <€2.5m 2017

Corporate 12 Asset Class Federal State Existing Property /Development Appraisal Value Year of Insolvency Duration Sales Process Insolvency Discount Sales Proceeds (%) Litigation Costs (%)
RE 1 Commercial Hesse Existing Property €5-10m 2014 6 62% 38% 6%
RE 2 Commercial Bavaria Existing Property <€2.5m 2014 11 22% 78% 6%

6%30 76% 24%
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6.2.5 The table shows valid data points, which will be analysed in more detail in the next 
sec�on and can thus provide informa�on and guidance as to likely outcomes in 
connec�on with real estate realisa�on out of insolvency. 

 

6.3 Further quan�ta�ve analysis and cri�cal conclusions 
 

6.3.1 One Square has been a party to 47 projects, of which 30 have been successfully 
completed. Projects include both non-yielding/development (8) and yielding/finished 
(39) proper�es across both residen�al (25) and commercial/non-residen�al end users 
(22). The projects are spread across Germany, with a par�cular focus on Bavaria (17) 
and North Rhine-Westphalia (11) and include both larger scale developments as well 
as different sized yielding assets across a mul�tude of different end users – from 
residen�al real estate to commercial real estate that is tailored to a specific end user 
(manufacturing / logis�cs). 

6.3.2 Overall, 64% of projects have been successfully marketed with 17 projects currently 
in progress.  

 

Project Status by 
Year       
Insolvency Year Projects thereof completed Completion in % 
2019 and older 19 15 79% 
2020 10 4 40%1 
2021 4 3 75% 
2022 14 8 57% 
Sum 47 30 64% 

1includes 6 non-finished projects where One Square is mandated as security trustee and the sales 
processes are conducted by external parties 

 

6.3.3 Based on the completed projects, actual transac�on values out of the sales process 
indicate a consistent insolvency discount of – in our sample – an average of 33% 
compared to the es�mated market values prior to the start of the sales process as 
evidenced by a valua�on opinion or a valua�on es�mate.   

6.3.4 The average is influenced in both direc�ons by several outliers which include projects 
with complexi�es / specific characteris�cs that lower the number of par�cipants and 
increase price sensi�vity of poten�al investors. In this regard, we believe that the 
median value of 25% might give a beter approxima�on of the applicable pricing 
discount to market values realised through a sales process in an insolvency.  

6.3.5 The insolvency discount is largely independent of the year of the insolvency 
applica�on and is consistently observable in the projects we have advised on. 
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Insolvency Discounts by Year - Completed Projects   
Insolvency 
Year Projects Average Sales Proceeds (%)2 Discount 
2019 and 
older 15 70% 30% 
2020 4 59% 41% 
2021 3 52% 48% 
2022 8 71% 29% 
Average  67% 33% 
Median   75% 25% 

2in % of valuation prior to commencement of insolvency proceedings 

  

6.3.6 Sales values range from 5% up to 138% of the es�mated market value. Commercial 
projects had lower varia�ons in realised value compared to the ini�al valua�on 
es�mate while proceeds of residen�al projects were more widely distributed. 

 

 
3 includes all 30 projects. 6 individual residential projects have been sold as part of one single 
portfolio transaction in 2017  

 

6.3.7 General sample and project size prior to 2022 is affected by the general market 
uptrend and a resul�ng falling number of insolvencies – since 2008, the number of 
insolvency proceedings that have been opened in the real estate/housing sectors has 
decreased by ~66% and has only slightly increased from 2020 onwards. 
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Source: German Federal Sta�s�cal Office 

 

6.3.8 Insolvencies in the recent past largely consisted of smaller companies and individuals 
- out of the cumula�ve 616 opened insolvency procedures in the real estate sector in 
2021 and 2022, we observed only three with a consolidated asset value of at least 
€100m, of which One Square is advising in two proceedings3.  

 

Overview real estate insolvencies since 2021 with a consolidated net 
asset value of above €100m 3   

Company Business descrip�on Insolvency 
administrator 

Consolidated 
asset value 

(€m) 

Opening 
date 

Eyemaxx 
Real 
Estate AG 

Management and 
development of real 

estate projects 

Dr. Andreas 
Kleinschmidt 282 06.12.2021 

FAKT.AG 
Management and 

development of real 
estate projects 

Dr. Gregor 
Bräuer 513 13.12.2022 

Terragon 
AG 

Real estate 
development Dr. Rainer Eckert 111 11.07.2022 

3excluding home care operators 
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6.3.9 The last German real estate insolvency with a consolidated asset value of > €1bn dates 
back to 2013 with the insolvency of IVG Immobilien AG. 

6.3.10 The specific insolvency discount for an insolvency on the scale of the Adler Group can 
therefore not be es�mated, as there have been no comparably large insolvencies at 
least in the last 14 years. The last similarly large insolvency of a real estate company 
could be seen in Germany in 2009 with Level One. 

 

6.4 Level One 
 

6.4.1 At the beginning of 2009, Level One went insolvent in one of Germany's most 
prominent real estate deals. The company had accumulated debts of €1.5bn. 
According to the insolvency administrator, Rolf Ratunde, the bankruptcy affected 38 
property companies with approximately 20,000 flats and 500 commercial proper�es. 

6.4.2 The creditors' loss amounted to between 21 % and 25 % 8on the loan structure 
secured by the assets. Even under the unlikely assump�on, that the LTV of the loan 
structure at the date of default was 100 %, the insolvency discount would be between 
21 % and 25%. More likely, the ini�al LTV was between 70% and 85%. Property prices 
at the �me were more or less stable un�l default and rising a�erwards, 9 so that the 
discount on the market value was probably significantly higher.  

 

 

 

 

 

 

 

 

 

 

 

 
8 Costar Finance 29/04/2013 
9 VdP Indice mul�family homes 2000 - 2013 
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7 Comments on expert reports by 3rd par�es 
 

7.1 Comment on Comparator Report 
 

 Background for Assump�ons Comment 
7.1.1  “Fire sales:  

Specific secured lenders are assumed to 
demand immediate repayment of their 
loans, forcing an administrator to 
liquidate secured assets, even at steeper 
discounts to GAV, to repay creditors 
early in the proceedings”. (cp. p. 76; 
Comparator Report) 

 
We currently observe that secured 
creditors prefer to pursue foreclosure 
rather than enter into liquida�on 
agreements with unsecured or 
subordinated secured creditors. 

7.1.2  “The taint of insolvency: 
Although the administrator is not under 
immediate pressure to sell all assets, the 
market percep�on is assumed to remain 
"nega�ve" as the administrator is 
perceived as required to sell the assets 
within a reasonable �meframe. This 
ul�mately is believed to nega�vely 
impact the asset price the administrator 
will be able to realise in the market.” (cp. 
p. 76; Comparator Report) 

 
We have observed that the insolvency 
administrator is o�en under �me 
pressure. The current income must 
finance the opera�ng costs un�l a 
property is sold. If this is not possible, 
the property must be sold immediately, 
whereby significant price reduc�ons 
must also be accepted. There is a group 
of investors who specialise in purchases 
from insolvency, invest exclusively with 
their capital and can therefore react very 
quickly to the purchase. 

7.1.3  “Limited reps & warran�es: 
Administrator will not provide reps & 
warran�es (over basic reps & warran�es 
such as ownership and capacity to 
transact), leading to buyers being 
required to factor in any risks in the 
purchase price and thus resul�ng in 
discounts to GAV.” (cp. p. 76; 
Comparator Report)  

 
The insolvency administrator regularly 
excludes warran�es as far as legally 
possible and gives no guarantees, which 
leads to significant price discounts. 
These risks are only insurable to a 
limited extent, and W&I insurances cost 
about 3% of the transac�on value for 
transac�ons in insolvency. 

7.1.4  “Limited compe��on: 
Insolvency situa�on limits interested 
par�es to mostly opportunis�c buyers 
who acquire assets at different ( 
substan�ally lower) pricing points; this 
dynamic is further substan�ated by 
current market condi�ons, where 
financial investors face less compe��on 
due to reduced market liquidity as 
former compe�tors (i.e. other real 
estate owners and operators) have 

 
Since Q2 2022, we have observed a 
significant decline in transac�ons in the 
real estate market, which has almost led 
to a stands�ll in sales in insolvency 
situa�ons. 
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reduced their buying ac�vity.” (cp. p. 76; 
Comparator Report) 

7.1.5  “As a result of the favourable market 
environment over the last 10+ years in 
the German residen�al real estate 
market, there have been no large-scale 
residen�al real estate insolvencies in 
over a decade from which to establish 
precedents for insolvency effects. 
Therefore, assump�ons about 
insolvency discounts and other products 
of such proceedings have been 
substan�ated by ten interviews with real 
estate experts and insolvency 
prac��oners.” (cp. p. 76; Comparator 
Report) 

We have compiled transac�ons of real 
estate sales from the insolvency of the 
last six years, which we have 
accompanied. The evalua�on shows 
that significant insolvency discounts had 
to be accepted. 

 

Assump�ons 

7.1.6  “For yielding assets, experts indicated 
that discounts typically range from 20-
40% (excl., highest / lowest value as 
outliers) and strongly depend on 
compe��on among bidders.” (cp. p. 76; 
Comparator Report) 

We put the costs caused by the 
insolvency alone at around 25%. These 
are always to be deducted regardless of 
the property's condi�on and the 
situa�on's image. Further deduc�ons 
must be added to this due to inadequate 
due diligence. 

7.1.7  “For yielding assets, we therefore 
conserva�vely assume a 25% insolvency 
discount in 2023 (which is the mean of 
the expert interviews excl. two 
outliners), with subsequent decreases 
by 2.5 pp. per annum to 12.5% un�l 
2028, related to an increase in market 
liquidity/compe��on among bidders 
alongside recovery of market 
valua�ons.” (cp. p. 76; Comparator 
Report) 

High-yielding exis�ng proper�es with a 
low investment backlog are certainly 
the easiest to sell, even in insolvency. 
However, it remains to be noted here 
that debt financing of projects acquired 
from insolvency situa�ons is more 
complex than that from solvent 
condi�ons. 

7.1.8  “For developing assets, experts 
indicated that discounts could range 
from 10% for undeveloped land to 100% 
for delayed, unfinished construc�ons. 
However, it is consensus among experts 
that discounts are highly dependent on 
individual project characteris�cs. Hence, 
realis�c asset values in case of 
insolvency have been developed with 
management on a project-by-project 
basis; on a weighted average basis, this 

In the case of the sale of project 
development proper�es in insolvency, 
the first phases up to the crea�on of 
building rights are o�en not priced in by 
investors, but the purchase prices are 
frequently based on the land value. 
Advanced but not yet completed 
projects are challenging to find buyers 
in insolvency. 
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amounts to a ~23% discount per 
development asset compared to the 
purchase prices assumed in the 
Restructuring Plan.” (cp. p. 76; 
Comparator Report) 

 

7.2 Comment on Gerlinger Report 
 

7.2.1  “Comment on poten�al fire sales 
enforced by specific secured lenders: 
Correct, but senior German lenders are 
ini�ally likely to avoid mortgage 
enforcement and/or grant waivers as 
long as there is professional property 
management in place, interest and 
amor�sa�on are covered, and there is a 
realis�c outlook that the bank will get 
repaid.” (cp. 3.31.; Gerlinger Report) 

 
 
We do not observe secured creditors 
avoiding foreclosure to create the 
possibility for subordinated secured or 
secured creditors to be sa�sfied. 
Instead, we see that the only interest of 
secured banks is to get into the money, 
and they do not want to take risks for 
the benefit of subordinated creditors. If 
a sale process in insolvency is expected 
to lead to a result that fully sa�sfies the 
banks, they would push for the sale or 
use the appropriate legal means. 

7.2.2  “Comment on the "taint of insolvency" 
as market par�cipants may believe that 
the insolvency administrator is being 
required to sell all assets in a 
reasonable �meframe:  
Correct, but that situa�on is similar 
under the RP, where the management 
would also be required to sell most of 
the por�olio in 2024 / early 2025 to 
repay bonds. Under the RP, the pressure 
to sell would likely even be higher.” (cp. 
3.31.; Gerlinger Report) 

 
 
 
 
We observe that other buyer groups 
appear as poten�al investors in 
insolvency proceedings. For example, 
for some months, we have been 
increasingly approached by hedge funds 
that want to invest in the German 
market from insolvency situa�ons at 
favourable terms. 

7.2.3  “Administrator comment will provide 
only limited representa�ons and 
warran�es: 
Correct, but lack of representa�ons and 
warran�es can account for these simple, 
yielding residen�al buildings mostly 
being covered by, e.g. purchasing �tle 
insurance and conduc�ng more financial 
and technical due diligence, the 
addi�onal costs below 1% of GAV. Also, I 
believe that poten�al investors would 
assess warran�es from a recapitalised 

 
 
A�er consulta�on with the real estate 
expert of a large insurance broker, the 
costs of a corresponding S&I insurance 
outside of insolvency are around 1% and 
in bankruptcy at 3% of the transac�on 
volume. 
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Adler Group very cau�ously.” (cp. 3.31.; 
Gerlinger Report) 

7.2.4  “Comment on limited compe��on, as 
an insolvency situa�on would limit 
interested par�es primarily to 
opportunis�c par�es: 
Correct, but liquidity can be improved 
significantly by conduc�ng a structured 
sales process via agents, a specific 
op�on also under insolvency.” (cp. 3.31.; 
Gerlinger Report) 

 
 
 
Usually, an estate agent is also 
commissioned to realise the real estate 
in insolvency proceedings. However, this 
does not improve liquidity. 

7.2.5  “From my own experience and having 
spoken to investors with significant 
insolvency experience, I would 
comment that all the above arguments 
have some validity, but not to the extent 
that they would jus�fy a 22.5% discount 
to a sale by Adler Group under RP. Also, 
a recapitalised Adler Group has an even 
more significant debt burden and �me 
pressure to sell the assets under the RA. 
Hence, I think that a discount of 5% (in 
comparison to the proceeds under the 
RP) is appropriate for the RA to reflect 
higher due diligence and insurance cost 
and reward for any remaining risk.” (cp. 
3.32.; Gerlinger Report) 

As already explained, the discount of 
approx. 25 % results from the insolvency 
costs and other factors such as image, 
data room, investor groups, and rarely 
exclusivity. 

 

7.3 Comment on Rickelton Report 
 

 Fire sales  
7.3.1  “I would agree that some�mes 

insolvency may result in fire sales of 
assets. The extent to which insolvency 
may require fire sales of assets is 
typically dependent on a range of 
different factors, including, for example, 
holding costs and the related liquidity 
posi�on.” (cp. 5.12.; Rickelton Report) 

We observe that fire sales are driven by 
the condi�on and yield of the individual 
proper�es and by the interest of secured 
creditors to be sa�sfied quickly. 
The risk of foreclosure sales is 
underes�mated, given the secured 
lenders' low LTVs and market 
uncertainty. 

7.3.2  “Fire sales would be more likely to be 
required in a real estate business 
regarding complex opera�onal aspects 
(such as a development asset in ac�ve 
stages of construc�on) or a yielding 
asset which is financially onerous. There 
would not typically be a ra�onale for fire 
sales in the context of net income-

We find that development projects are 
virtually impossible to sell in insolvency 
in the current interest rate situa�on with 
high construc�on costs and supply chain 
botlenecks. 
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genera�ng yielding assets. Yielding 
assets account for 67% of the Group's 
assets. In addi�on, I understand that the 
majority98 of BCP's assets are yielding 
assets.” (cp. 5.13.;Rickelton Report) 

7.3.3  “The example cited by BCG is that 
specific secured lenders would force an 
administrator to liquidate secured 
assets at steeper discounts to GAV99. I 
have discussed this assump�on with i) a 
senior restructuring colleague. A�er 
consulta�on with the real estate expert 
of a large insurance broker, the costs of 
a corresponding S&I insurance outside 
of insolvency are around 1% and in 
insolvency at 3% of the transac�on 
volume at FTI Consul�ng in Germany; ii) 
Knight Frank; and iii) Gleiss Lutz (a 
German law firm). They have provided 
consistent responses, which are 
summarised as follows: 

• An insolvency administrator in 
Germany does not have pressure 
to sell assets quickly if there is no 
cash flow problem.  

• An insolvency administrator in 
Germany is usually interested in 
a high recovery and not 
necessarily a quick cash 
recovery. The administrator 
must seek the asset's best 
possible value and retain a high 
level of discre�on in determining 
the best method to realise value. 
They are also incen�vised to 
achieve value accordingly by 
receiving administrator fees 
based on a percentage of 
realisa�ons.  

• It is not common for a lender to 
a German property asset to 
enforce the mortgage on that 
property as the sale process 
would then be a court-run 
process with a public auc�on, 
which is likely to result in a lower 
return than what could be 
achieved in an orderly process 

Secured lenders have a privileged 
posi�on in the insolvency/default 
situa�on. In the case of Adler, secured 
funding accounts for less than 50 % of 
the overall budget and less than 50 % of 
the property value in all valua�on 
scenarios outside of insolvency. The 
mo�va�on of the secured lenders is high 
to sell the assets quickly as the risk of 
recovery of less than 100 % is minimal. 
So they might appoint a special 
administrator for the property 
(Zwangsverwalter) and/or enforce the 
mortgage (Grundschuld); even if the 
lenders don't enforce the mortgage, the 
poten�al pressure on the insolvency 
administrator is high to sell quickly. 
Banks might also sell the secured loans 
at rela�vely small discounts to NPL-
buyers with even more aggressive 
approaches.  
 
The public auc�on is not a threat to the 
secured lenders as in the first auc�on, 
the price limit is 50 % with the lender´s 
consent, 70 % without the lender´s 
approval and 50 % in the second 
auc�on. There is no obliga�on to hold a 
third auc�on with no price limit. In the 
market prac�ce, lenders try to agree 
with investors renego�ated bids 
(Ausbietunsgsgarantien), which cover 
their needs. (Purchasing a property in a 
public auc�on delivers a clean asset free 
of historic tax or legal risk.)  
 
As long as a purchase price is obtained 
that fully or nearly sa�sfies the lenders´ 
secured claims, they will forgo 
foreclosure. 
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with sale process undertaken by 
an agent. Instead, an 
administrator and the secured 
creditor would usually agree on 
an asset realisa�on strategy that 
would maximise value in an 
orderly manner. 

• German lenders are ini�ally 
likely to avoid mortgage 
enforcement and/or grant 
waivers as long as there is 
“professional property 
management in place, interest 
and amortisation are covered, 
and there is a realistic outlook 
that the bank will be repaid”.” 
(cp. 5.14.ff;Rickelton Report) 

7.3.4  “Gleiss Lutz has advised that they have 
been involved in advising on several real 
estate insolvency situa�ons in Germany 
in recent years. In their experience, they 
have not seen a fire sale or sale of 
property assets with a specific 
insolvency discount. They have also 
advised that an insolvency 
administrator in Germany would 
typically need consent for any 
significant disposals from a creditor 
commitee which would be securi�zed 
to maximise value.” (cp. 5.15.;Rickelton 
Report) 

The market situa�on in the past years 
was completely different. There is 
pressure to resolve the case quickly, as 
the expecta�on of rising prices and few 
offers mo�vate more buyers to turn to 
insolvent projects for sourcing. As the 
market situa�on turns around, this 
effect will reverse. Our experience in the 
Eyemaxx case underpins this and the 
market feedback in the Fakt AG case. 
Research supports the thesis that LGD 
correlates posi�vely with market 
condi�ons. 

7.3.5  “Regarding the Group's development 
assets, I understand from Knight Frank 
that many have not seen any ac�ve 
development work in two years or 
more. Of the 22 development assets 
that Knight Frank reviewed, 11 have not 
yet started development, seven have 
been stopped since at least 2021 (and in 
several cases earlier), two projects are 
ac�ve, and two are completed101. That 
being the case, there would be less need 
for a fire sale. Further, the insolvency 
discount rela�ng to a stalled 
development should already be 
factored into the valua�on. There 
should not be a material difference 
between the Relevant Alterna�ve and 

Purchasing projects, especially those 
already in different states of 
development, requires deep and 
extensive due diligence. In an 
insolvency, the possibili�es are limited 
more or less to the exis�ng data room 
due to, e.g., the leave of decisive staff, 
limited resources to provide addi�onal 
exper�se etc. etc. That means that 
poten�al buyers will reflect a lack of 
informa�on in risk premiums and 
therefore reduced bids. 
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the Restructuring Plan in this respect.” 
(cp. 5.16.;Rickelton Report) 

7.3.6  “The BCG Comparator Report notes that 
"the administrator is not under 
immediate pressure to sell all assets". 
This contrasts with the Restructuring 
Plan, where the an�cipated disposal 
strategy is "driven by [the] debt 
repayment schedule”.” (cp. 
5.16.;Rickelton Report) 

Due to the divergence of interest of the 
different lenders, the pressure on the 
insolvency administrator by the secured 
lenders is high. 
 

7.3.7  “Based on the above observa�ons and 
considering the nature of the Group's 
interests, I would think that the below 
approach would be logical: 

• There may be a ra�onale to 
priori�se the sale of 
development assets. Although 
this should not be a fire sale by 
default, an administrator should 
consider each asset's specifics. 

• There is a ra�onale to priori�se 
the sale of yielding PropCos with 
nega�ve net cash flow. 
However, subject to available 
funds, there should be a 
cost/benefit analysis on the 
discount to value compared to 
the losses that would be 
incurred. So again, not 
necessarily a default fire sale. 

• Fire sales should be avoided on 
collateral holding PropCos for 
Lender 1, 2 & 3's securi�zed 
loans; I can see no ra�onale for 
these assets to be subject to fire 
sale given administrator du�es.” 
(cp. 5.18.ff;Rickelton Report) 

As long as there is minimal risk for the 
secured lenders for a shor�all due to a 
low LTV, there is no upside poten�al to 
wait. 
 
 

• Development projects should 
not be sold out of insolvency as 
this is value-destroying. 
 

This argument is agreed with. In these 
cases, in par�cular, it is possible to grant 
exclusivity to individual interested 
par�es, which, however, leads to longer 
sales phases. 
 

• Insolvency would only ini�ate 
fire sales, not a sale in the 
planned proceedings. 

7.3.8  “Further, I note that the sale period set 
out for the asset disposals in the 
Relevant Alterna�ve is an�cipated in the 
BCG assump�ons to run to Q4/27. 
Whereas the Restructuring Plan is based 
on the projected sale of all yielding 
assets by Q4/26 and all development 
assets by Q4/25. Therefore, it seems 
incongruous to assume material 
discounts as a result of fire sales in the 
scenario that contemplates a more 

The fire sales are due to the strong 
situa�on of the secured lenders. In the 
event of insolvency of the individual 
project companies, they have the 
primary influence on the sales and will 
not wait to achieve beter purchase 
prices. For this reason, the �me frames 
for sales are o�en shortened in 
insolvency. 
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elongated disposal �meframe based on 
the assump�ons in the BCG Comparator 
Report.” (cp. 5.19.;Rickelton Report) 

 Taint of insolvency  
7.3.9  “Many of the points set out concerning 

fire sales are also relevant to the 
ra�onale for the discount due to 'taint of 
insolvency', given this was referred to as 
"market perception assumed to remain 
'negative' as the administrator is being 
perceived as being required to sell the 
assets within a reasonable timeframe”. 
In par�cular, I would note that: 

• The asset disposal period in the 
Restructuring Plan is shorter 
than the Relevant Alterna�ve. 

• Real estate investors are likely to 
be aware of the post-
Restructuring Plan SUNs 
maturi�es, and they may 
therefore perceive that assets 
will need to be sold within a 
reasonable �meframe and seek 
to use this to obtain price 
reduc�ons.” (cp. 5.20.;Rickelton 
Report) 

Insolvency of the size of Adler Group will 
harm the whole market, not only by the 
addi�onal real estate offer but by 
ques�oning the business model itself, 
which is very similar to the ones of even 
bigger companies like Vonovia, LEG, TAG 
etc.etc., limi�ng their financing capacity 
and turning them from holders or 
poten�al buyers into sellers themselves. 
This will result in even lower prices in a 
generally weak market for a more 
extended period. A going-concern 
solu�on will have a neutral or even 
posi�ve effect as the insolvency risk of 
Adler is usually known, and the 
avoidance is a buoyant market signal, 
suppor�ng prices in general. 
 

7.3.10  “Therefore, I would consider that there 
should not be a need for a material 
discount in the Relevant Alterna�ve as 
compared with the Restructuring Plan.” 
(cp. 5.21.;Rickelton Report) 

The secured lenders are in control of the 
sales process in insolvency. As a result, 
significant discounts on purchase prices 
are to be expected. 

7.3.11  “There may even be some buyers in 
specific situa�ons who may prefer to 
purchase assets from an insolvency 
administrator due to a percep�on of 
certainty, e.g., concerning clawback 
risks.” (cp. 5.22.;Rickelton Report) 

A clean asset could only be achieved in a 
foreclosure, in which certainly not all 
poten�al investor groups would 
par�cipate. 

 Limited representa�ons and 
warran�es 

 

7.3.12  “I have received input from Knight Frank 
on the likely importance of 
representa�ons and warran�es to 
buyers in acquiring the yielding asset 
por�olios. Knight Frank has advised that 
the three typical asks of a buyer would 
be i) �tle guarantee, ii) confirma�on as 
to rental receipts, and iii) confirma�on 

The rules can provide confirma�ons, but 
there will be no guarantees or liability 
claims against the insolvency 
administrator. 
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of full disclosure of all buildings 
damaged.” (cp. 5.23.;Rickelton Report) 

7.3.13  “The BCG Comparator Report indicates 
that �tle guarantees would be granted 
by an insolvency administrator (given 
reference to the provision of warran�es 
such as ownership and capacity to 
transact).” (cp. 5.24.;Rickelton Report) 

In Germany, ownership is evidenced by 
the land register and the insolvency note 
is also entered in the land register. This 
ensures that property is transferred in a 
legally secure manner, even in 
insolvency proceedings. 

7.3.14  “Knight Frank advises that a buyer 
would be able to purchase �tle 
insurance, as well as undertake 
addi�onal due diligence to sa�sfy 
themselves as to rental receipts and 
buildings damaged, and therefore 
discounts arising due to the lack of 
representa�ons and warran�es should 
not be material, and likely to be below 
1% of GAV.” (cp. 5.25.;Rickelton Report) 

Addi�onal due diligence is regularly 
associated with costs for the investor, 
which the investor would only want to 
incur as part of an exclusivity 
agreement. However, such contracts 
cannot usually be concluded by the 
insolvency administrator. Consequently, 
in insolvency proceedings, bids that are 
lower and binding are regularly 
accepted rather than gran�ng 
exclusivity to conduct detailed due 
diligence in the case of higher indica�ve 
bids.  
Insurance in an insolvency case is at 
least more expensive or even impossible 
to get due to the higher risk. 

7.3.15  “Knight Frank also noted that buyers 
might query the value of 
representa�ons and warran�es from a 
refinanced Adler Group undertaking a 
solvent wind-down following the 
Restructuring Plan scenario. Therefore, 
the difference between the 
Restructuring Plan and the Relevant 
Alterna�ve in respect of this mater 
should not be material.” (cp. 
5.26.;Rickelton Report) 

In consulta�on with a real estate 
placement opera�on professional at 
Marsh, I have learned that such 
insurance can cost up to 3% of the 
transac�on value in bankruptcy sales 
and that many risks are not covered. 

7.3.16  “I have also received input on this topic 
from my real estate tax colleagues 
based on their extensive experience in 
real estate transac�ons. They confirmed 
the three typical representa�ons and 
warran�es 'asks' that Knight Frank 
men�oned. They also confirmed that 
they o�en see �tle guarantees covered 
by insurance, and they agreed that 
buyers could obtain comfort on both 
rental income and the condi�on of 
buildings via appropriate diligence.” (cp. 
5.27.;Rickelton Report) 

Without the exclusivity agreement, 
investors are regularly unwilling and 
able to carry out the necessary costly 
and �me-consuming due diligence. 
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7.3.17  “Based on my assessment of the above 
points, I conclude that buyers with 
enhanced diligence could manage the 
impact of limited representa�ons and 
warran�es. However, buyers may use 
this as a nego�a�ng tac�c to request a 
discount. The extent to which an 
insolvency administrator can push back 
on such nego�a�on tac�cs would be 
driven by the degree of compe��ve 
tension in a sale process.” (cp. 
5.28.;Rickelton Report) 

Nego�a�on tac�cs are a tool that can 
regularly be used outside insolvency. In 
insolvency proceedings, the 
administrator is regulated. Transac�ons 
must be approved by the creditors' 
commitee, on which significant creditor 
groups are represented. 

 Limited compe��on  
7.3.18  “The final ra�onale for the insolvency 

discount referenced in the BCG 
Comparator Report relates to 
insolvency poten�ally narrowing the 
interested buyer pool, par�cularly in the 
current market of reduced liquidity.“ 
(cp. 5.29.;Rickelton Report) 

I agree 

7.3.19  “I agree that insolvency can narrow a 
buyer pool in certain circumstances. 
However, the extent to which this may 
be the case varies according to the 
nature of the business and/or asset 
being purchased. Regarding the Group's 
yielding por�olios (the largest source of 
value), this is a rela�vely 
straigh�orward asset class, i.e., an 
established residen�al property 
por�olio where the asset and its 
associated rental income can be 
ascertained by buyer diligence. Further, 
the reference to a reduced liquidity 
market applies at least equal to the 
Restructuring Plan scenario, given the 
disposal programme in that scenario is 
assumed to be completed 12 months 
earlier than in the Relevant Alterna�ve.” 
(cp. 5.30.;Rickelton Report) 

Poten�al investors are o�en unable or 
unwilling to conduct intensive due 
diligence without exclusivity and 
therefore make lower offers. For these 
reasons, certain investor groups do not 
make binding offers in insolvency 
proceedings. 

 Other considera�ons on the insolvency 
effect discount 

 

7.3.20  „BCP equity valua�on: 
• The sale of the Group's equity 

stake in BCP in the Relevant 
Alterna�ve presented in the BCG 
Comparator Report is subject to 
a 20% insolvency effect discount 

 
Due to the differences between disposal 
processes of real estate under solvent 
condi�ons and in German insolvency 
proceedings described under 5. above, 
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applied to the equity interest, 
given the administrator is 
assumed to be in a less 
favourable nego�a�on posi�on.  

• Based on a review of the Knight 
Frank Report, the 5% insolvency 
discount proposed concerning 
the rest of the Group's assets 
also appears reasonable 
regarding BCP. However, based 
on BCP being a less material 
source of value in the Relevant 
Alterna�ve than the rest of the 
Group's assets, and therefore 
out of scope in the analysis 
undertaken by Knight Frank, the 
BCP assump�ons are unchanged 
in my study (i.e., held constant at 
the BCG assump�ons).” (cp. 
5.30ff.;Rickelton Report) 

we assess the insolvency discount for 
yielding proper�es at 25%. 

7.3.21  “Other assump�ons: 
A wide range of other assump�ons and 
calcula�ons form part of the Relevant 
Alterna�ve analysis undertaken by BCG, 
e.g., in rela�on to aspects such as 
insolvency fees, process costs and 
default interest. I have considered 
certain other assump�ons at a rela�vely 
high level and concluded that they are 
unlikely to be material to outcomes 
compared to the valua�on of yielding 
and development assets. Accordingly, in 
my calcula�ons, these assump�ons are 
unchanged from BCG's approach.” – (cp. 
5.32ff.;Rickelton Report) 

The costs of the proceedings alone 
(consis�ng of fees for the insolvency 
administra�on, advisors, agents, etc.) 
must be assumed to be at least 10% 
(e.g., agents 3% alone). 

 Conclusions on insolvency discount 
ra�onale 

 

7.3.22  “There are several reasons set out 
above as to the ra�onale for the 
insolvency discount being less than that 
presented in the BCG Comparator 
Report and reasons why the gap 
between projected sale proceeds under 
the Relevant Alterna�ve as compared 
with under the Restructuring Plan may 
well be rela�vely narrow. In summary: 

• An administrator is responsible 
for seeking to maximise value (to 

Of par�cular importance for the 
influence on the sales process and thus 
on the achievable ra�o is the financing 
structure. In this case, too, a classic 
financing structure was chosen. This is 
characterised by mortgage-backed loans 
at the level of the project and property 
companies as well as SUNs at the 
holding level. 

• In the event of the holding 
company’s insolvency, it can be 
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the extent prac�cable), and a 
creditors' commitee must 
approve material disposals. A 
creditors' commitee would 
have a ra�onale to seek to 
maximise value and may object 
to a fire sale of the assets. 

• The administrator has no �me 
pressure to sell assets quickly or 
to any specified �meline (albeit 
an assessment of holding costs 
versus poten�al proceeds would 
be expected to form part of an 
administrator assessment); an 
administrator could be expected 
to approach the disposal of 
assets of this nature in an orderly 
manner. However, under the 
Restructuring Plan, investments 
need to be sold to meet debt 
repayment schedules, and the 
planned disposal �meframe is 
shorter than under the Relevant 
Alterna�ve. 

• There may be an immaterial 
difference in buyers' value on 
representa�ons and warran�es 
in a managed wind-down versus 
the limited representa�ons and 
warran�es that would be 
available from an insolvency 
administrator. Further, the 
nature of the presenta�ons and 
warran�es required for assets of 
this nature are likely to be 
capable of being addressed via 
diligence and/or insurance. 

• Many of the development assets 
are effec�vely already in an 
'insolvency state' given that 
development work has been on 
hold for an extended period. 
Certain other development 
assets are effec�vely just land 
assets, and it is difficult to see 
that a land sale should atract a 
material insolvency discount.” 
(cp. 5.33.;Rickelton Report) 

assumed that all or at least a 
large part of the project and 
property companies would also 
have to file for insolvency. Each 
of these subsidiaries will be 
wound up in separate insolvency 
proceedings with a different 
creditor structure and separate 
creditors’ commitee. Thus, the 
SUNs are not direct creditors in 
the individual insolvency 
proceedings of the subsidiaries, 
are not represented in the 
creditors’ commitees and de 
facto have no or only very 
limited influence on the 
realisa�on of the proper�es. 

• In fact, the secured creditors at 
the level of the project and 
property companies decide on 
the realisa�on of the assets. 
Naturally, these creditors are 
primarily interested in the 
sa�sfac�on of their outstanding 
claims and have no original 
interest in proceeds exceeding 
these claims. 

• In the proceedings we handle, 
we therefore regularly see that, 
at the level of the project and 
property companies, offers are 
accepted that lead to a 
sustainable sa�sfac�on of the 
secured creditors and only rarely 
are sales proceeds achieved that 
exceed the claims of the secured 
creditors. Regardless of the 
actual value of the assets, the 
subordinated creditors or SUNs 
are de facto at a clear structural 
disadvantage in the decision-
making process on the sale, 
which has a value-reducing 
effect on their quota. 

• While an administrator is obliged 
to maximise value, he is also 
liable to creditors if binding 
offers that would have sa�sfied 
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secured creditors are not 
accepted and only a low sale 
price can later be obtained. 

• we observe that currently, for 
development projects where the 
construc�on phase has not yet 
started, residual approximate 
values are no longer paid, but 
the land is valued without the 
development. 

7.3.23  “Knight Frank has analysed their view of 
the insolvency sale discounts to yielding 
asset values and concluded on a 5% 
discount. In respect of development 
assets, depending on the status of the 
asset Knight Frank has applied an asset-
specific discount. This is reasonable 
based on my evalua�on of the forgoing 
points.” (cp. 5.34.;Rickelton Report) 

As men�oned, I assume a discount of 
approx. 25% for exis�ng proper�es. We 
observe significantly higher discounts 
for the sale of development proper�es 
in insolvency. Here we are seeing a 
virtual stands�ll in transac�ons. 
Planning is hardly priced in. No posi�ve 
purchase prices are being achieved for 
share deals. 

 

 

8 Scenario: LTV covenant tripped, and Adler Group shares 
transferred to creditor-owned bid 

 

8.1. In addi�on and in rela�on to the scope of this report outlined in sec�on 1.5, I was 
asked to provide my expert opinion regarding a scenario in which an event of default 
re the LTV covenant occurred in Q4/2024. As a poten�al consequence, all shares of 
the Adler Group would be transferred to a special purpose vehicle ("Bidco") 
controlled by the creditors. The specific ques�on asked was whether in my 
professional opinion, I believe that Insolvency Discounts applicable to the Relevant 
Alterna�ve (i.e. an insolvency scenario) would also apply to this scenario. 

8.2. Insolvency Discounts and contribu�ng factors have been extensively discussed in 
sec�on 5 of this report. Below, I shall summarily comment on those factors and as to 
whether a transfer to a Bidco would trigger any of those factors. 

8.3. I have worked for creditors in such a scenario, having previously set up, controlled, 
and operated bidcos. I also set up bidcos in distressed situa�ons for and on behalf of 
stakeholders other than creditors, including customers, large industrial enterprises, 
and employees.  

8.4. Examples of this work include: 

a) Bidco assuming control of Primacom, Germany's fourth largest cable operator, 
€390m of syndicated debt on behalf of creditors. 
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b) Bidco assuming control of Deutsche Lichtmiete AG, industrial services group, 
€200m of bonds and bilaterals on behalf of bondholders. 

c) Bidcos taking ownership of approximately 30 vessels, German ship operators, 
>€600m of bank debt, on behalf of ship finance banks 

d) Bidco assuming control of Neue Halberg Guss, Europe's 3rd largest grey iron 
foundry, on behalf of General Motors, VW Group, Daimler, Deutz, Opel, and IG 
Metall. 

e) Bidco assuming control of Industriecenter Obernburg, the industrial park and 
power genera�on on behalf of syndicated loan creditors. 

f) Bidco assuming control of Makro Cash & Carry Belgium, former Metro AG 
subsidiary, €700m turnover, 1,800 employees. 

8.5. I would like to point out that my experience does not include bidcos in real estate 
situa�ons. To the best of my knowledge, in my professional experience in Germany 
such problems did not exist in any material numbers or volume, given the favourable 
market environment for German real estate over the past ten years. 

8.6. However, I believe that it is not implausible to infer from market reac�ons, most 
importantly customers (comparable to real estate investors) and supplier reac�ons, 
in the above cases that a change of control to a Bidco does not cause the same 
reac�ons as one would experience in insolvency. The opposite is the case, as external 
stakeholders consider such a move stabilising.  

8.7. In more detail and from my experience, the ramifica�ons of a Bidco scenario on 
contribu�ng factors to Insolvency Discounts are as follows:  

Factor contribu�ng to Insolvency 
Discounts 

Significance in Bidco scenario 

Time available Timetable post transfer of shares more 
relaxed as fixed maturity dates no longer 
exist (or amendments agreed with Bidco, 
which would effec�vely be under the control 
of the SUNs) 

Image/Interested par�es/Investor 
universe 

Change of control takes place on upper levels 
of current group structure (presumably 
Adler RE), disposals on project en�ty level 
should not be affected, no conceivable 
change to disposals under solvent wind-
down condi�ons 

Public data / access No conceivable change to disposals under 
solvent wind-down condi�ons 

Exclusivity No conceivable change to disposals under 
solvent wind-down condi�ons 

Condi�on of the property No conceivable change to disposals under 
solvent wind-down condi�ons 
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Warran�es / guarantees No conceivable change to disposals under 
solvent wind-down condi�ons. Due to the 
reduced indebtedness of the group as a 
result of an effec�ve debt-to-equity swap, 
increased creditworthiness of poten�al 
holding guarantees 

Real estate transfer tax / RETT 
blocker 

No conceivable change to disposals under 
solvent wind-down condi�ons. Subject to 
further tax review, RETT will fall due also on 
Bidco level unless mi�gated by RETT blocker 

Liability of insolvency administrator n.a. 
Influence of secured creditors No conceivable change to disposals under 

solvent wind-down condi�ons. Secured 
creditors on project en�ty level will likely 
want to engage with new shareholders 
understanding new strategy 

Cost of sale No conceivable change to disposals under 
solvent wind-down condi�ons. 

Influx of sales proceeds No conceivable change to disposals under 
solvent wind-down condi�ons. 

 

8.8. In summary, I see no conceivable change of the disposal condi�ons between a solvent 
wind-down under the current ownership and a Bidco shareholder. In other words, no 
Insolvency Discounts should apply under a Bidco scenario. 

8.9. As to creditor-controlled bidcos, another aspect should be given considera�on – once 
having assumed control – in Germany through structures such as the RIVA structure 
or double-sided trusteeships due to the inherent equitable subordina�on risk -  
creditors as the new shareholders are in a posi�on to restructure their debt in a way 
that allows for equity-like returns as much as (former) creditors bear equity risk. 

8.10. I conclude that the LTV covenant, as provided for in the Plan, and the possibility of 
assuming control of the Adler group in the event of default provides significant 
protec�on without being subject to Insolvency Discounts discussed in this report. 

 

 

9 Expert’s declara�on 
 

9.1  Declara�on 
 

9.1.1 I understand that my duty in providing writen reports and giving evidence is to help 
the Court and that this duty overrides any obliga�on to the party who has engaged 
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me. I confirm that I have complied with this duty and will con�nue to comply with 
this duty. 

9.1.2 I have endeavoured to include in my report those maters of which I know or have 
been made aware that might adversely affect the validity of my opinion. 

9.1.3 This report has been prepared following Part 35 of the Civil Procedure Rules and its 
Prac�ce Direc�on, the Guidance for the Instruc�on of Experts in Civil Claims 2014 and 
the Commercial Court Guide. 

9.1.4 Without forming an independent view, I have not included or excluded anything 
which has been suggested to me by others (in par�cular, my instruc�ng lawyers). 

9.1.5 I will no�fy those instruc�ng me immediately and confirm in wri�ng if for any reason 
my report requires any correc�on or qualifica�on. 

9.1.6 I understand that: 

a) My report, subject to any correc�ons before swearing as to its correctness, will 
form the evidence to be given under oath or affirma�on; 

b) I may be cross-examined on my report by a cross-examiner assisted by an 
expert; and 

c) I will likely be the subject of adverse public cri�cism by the judge if the Court 
concludes that I have not taken reasonable care in trying to meet the standards 
set out above. 

d) I confirm that I have not entered into any arrangement where the amount or 
payment of my fees is dependent on the outcome of the case. 
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9.2 Statement of compliance and truth 
 

9.2.1 I confirm that I have made clear which facts and maters referred to in this report are 
within my knowledge and which are not. Those that are within my knowledge I 
confirm to be true. The opinions I have expressed represent my accurate and 
complete professional opinions on the maters to which they refer. 

 

 

 

  

 

Frank Günther  

24 March 2023 

Thea�nerstraße 36 

80333 München 

Germany 
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10 Appendix 
 

10.1 Appendix 1 – Instruc�on leter 
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10.2 Appendix 2 – Real Estate data request lists 

 

NO INDEX ENGLISCH COMMENT DOC-TYPE

01 Cadastre

01.01 Cadastra l  Map
Please provide the most recent extract from the officia l  cadastra l  map. If the most recent document i s  older than 3 months  at the time of the planned data  room opening, please a lso 
request a  new document.

Authori ty information

01.02 Cadastra l  Regis ter
Please provide the most recent excerpt from the rea l  es tate regis ter (= l i s t of the individual  parcels  and their area, prepared by the rea l  es tate/cadastra l  office). If the most recent 
document i s  older than 3 months  at the time of the planned data  room opening, please a lso request a  new document.

Authori ty information

02 Land Register

02.01 Land Regis ter
Please provide the most recent land regis ter extract. If the most recent document i s  older than 3 months  at the time of the planned data  room opening, please a lso request a  new 
document.

Authori ty information

02.02 Encumbrances  in Land Regis ter
Please check whether the corresponding grant documents  are ava i lable for a l l  regis tered easements  in Section II  of the land regis ter (cross  corner with index point 02.01.). If not, please 
request documents .

Authori ty information

03 Building Restriction 
Register

03.01 Bui lding Restriction Regis ter
Please provide the most recent excerpt from the regis ter of bui lding encumbrances  (not ava i lable in the federa l  s tates  of Bavaria  and Brandenburg). If the most recent document i s  older 
than 3 months  at the time of the planned opening of the data  room, please a lso request a  new document.

Authori ty information

03.02 Agreements  with Neighbours
Please provide permanently relevant neighbourhood agreements , consents  i f exis ting (no temporary consents  for completed measures  such as  excavation pi ts  etc.). Otherwise, please 
provide data  room note/negative certi fi cate.

Document(s ) / DR-Annotation

4 Building Law

04.01 Information on Bui lding Law
Please provide the latest excerpt from the development plan (plan section AND text section). If there i s  no development plan for the property, please provide the latest planning law 
information from the authori ty on bui ldabi l i ty in accordance with § 34 BauGB. If the most recent document i s  older than 3 months  at the time of the planned opening of the data  room, 
please a lso request a  new document.

Authori ty information

04.02 Bui lding Permits  
Please provide a l l  bui lding and usage permits  relevant to the property a long with a l l  attachments  (origina l  bui lding permit, tectures , changes  of use, bui lding appl ications , exemptions , 
noti fi cations  of completion, officia l  acceptances , green-stamped planning documents , test s tatics , etc.).

Document(s ) 

04.03 Veri fication of Parking Space
Please provide transfer agreements  with the ci ty, i f exis ting. Otherwise, please provide current proof of parking space (to be extracted from bui lding permit(s ) in index i tem 06.02, i f 
appl icable).

Document(s ) 

04.04 Statutory Area
Please provide the latest information from the authori ties  on the location of the property within the perimeter of a  rea l location, redevelopment, development and/or conservation 
s tatute. If the most recent document i s  older than 3 months  at the time of the planned opening of the data  room, please a lso request a  new document.

Authori ty information

04.06 Fire Prevention Please provide a l l  documents  on the subject of fi re protection (fi re protection concept, inspection reports , notices  of defects , expert opinions , officia l  requirements , etc.). Document(s ) 

04.07 Urban Development Contracts Please provide publ ic development contracts  and other urban development contracts  and concepts , i f exis ting. Otherwise, please provide data  room note/negative certi fi cate. Document(s ) / DR-Annotation
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NO INDEX ENGLISCH COMMENT DOC-TYPE

5 Technical Documents

05.01 Property Description Please provide current (construction) description of the object (i f necessary, extract from bui lding permit). Document(s ) 

05.02 Bui lding Layout Please provide current floor plans , views  and sections  of the property. Please check whether a  current floor plan i s  ava i lable for each floor. Document(s ) 

05.03 Si te Area Please provide the current area  layout/ca lculation. If in doubt, please check that i t i s  up to date. Document(s ) 

05.04 Technica l  Insta l lations  and Certi fi cates
Please provide a  l i s t of the technica l  ins ta l lations  together with the current test certi fi cates . If no current test certi fi cate i s  ava i lable, provide the latest ava i lable vers ion and request a  
new document.

Lis t & Document(s ) 

05.05 CapEx Please provide maintenance budgets  / CapEx s tatements . Li s t

6 Warranty Claims

06.01 Warranty Li s t Provide the owner's  l i s t of trades  currently s ti l l  covered by warranty cla ims  together with col latera l . Li s t

06.02 Bui lding Contracts
Cross -check with index points  08.01, 08.03 and 08.04. Please only provide construction contracts  currently s ti l l  covered by warranty cla ims  (trade acceptance usual ly no more than 5 years  
ago, 10 years  in the case of roof and truss ). If unclear, have completeness  checked.

Document(s ) 

06.03 Warranties
Cross -check with index points  08.01, 08.02.08.04. Please only provide current warranty bonds  (associated trade acceptance usual ly no more than 5 years  ago, 10 years  for roofing and 
cladding). Please do NOT provide renta l  contract guarantees  in this  index i tem. If unclear, have completeness  checked.

Document(s ) 

06.04 Acceptance of Construction Work
Cross -check with index points  08.01, 08.02 and 08.03. Please only provide VOB/BGB acceptance of works  for construction measures  that are currently s ti l l  covered by warranty cla ims  
(acceptance usual ly no more than 5 years  ago, 10 years  for roofing and cladding).

Document(s ) 

7 Sustainability

07.01 Energy Certi fi cate Please provide consumption or demand-oriented energy certi fi cate. Document(s ) 

07.02 Further Certi fi cates Please provide the susta inabi l i ty certi fi cate of the property (DGNB, LEED, BREEAM etc.), i f ava i lable. Otherwise, please provide data  room note/negative certi fi cate. Document(s ) / DR-Annotation

8 Third Party Reports

08.01 VDD Please provide a l l  exis ting certi fi cates  for the index point, i f ava i lable. Otherwise, please provide data  room note/negative certi fi cate. Document(s ) / DR-Annotation

08.02 Further Relevant Reports Please provide a l l  exis ting and relevant appra isa ls  for the property, i f ava i lable. Otherwise, please provide data  room note/negative certi fi cate. Document(s ) / DR-Annotation
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NO INDEX ENGLISCH COMMENT DOC-TYPE

9 Environment Situation

09.01 Si te Contamination Cadastre
Please provide the most recent extract from the regis ter of suspected contaminated s i tes . If the most recent document i s  older than 3 months  at the time of the planned opening of the 
data  room, please a lso request a  new document.

Authori ty information

09.02 Si te Contamination Reports Please provide any contaminated s i te reports  and any other documents  relevant to contaminated s i tes , i f ava i lable. Otherwise, please provide a  data  room note/negative certi fi cate. Document(s ) / DR-Annotation

10 Tenants

10.01 Rent Rol l Please provide a  current l i s t of tenants . If the most recent document at the time of the planned data  room opening i s  older than 1 month, please a lso request a  new document. Lis t

10.02 Operating Statements
Please enter current service charge analys is  (subdivis ion into apportionable and non-apportionable service charges). Please do NOT provide individual  service charge s tatements  under 
this  index i tem.

Lis t

10.03 Table of Rent Arrears Please provide a  current l i s t of open i tems. If the most recent document i s  older than 1 month at the time of the planned data  room opening, please a lso request a  new document. Lis t

10.04 Table of Rent Reductions Please provide a  l i s t of rent reductions . If the most recent document at the time of the planned opening of the data  room is  older than 1 month, please a lso request a  new document. Lis t

10.05 Table of Rent Securi ties Please provide a  l i s t of the renta l  col latera l . If the most recent document at the time of the planned opening of the data  room is  older than 1 month, please a lso request a  new document. Lis t

11 Property Management

11.01 Management Contracts Please provide asset, property and/or faci l i ty management contracts  together with the respective service speci fications . Dokument(s )

11.02 Maintenance- and Service Contracts Please provide the current l i s t of maintenance and service contracts  together with the corresponding contract documents . Li s t & Dokument(s )

11.03 Supply- and Disposa l  Contracts Please provide a  current l i s t of the supply and disposa l  contracts  together with the corresponding contract documents . Li s t & Dokument(s )

12 Insurances

12.01 Lis t of Insurances Please provide the most up-to-date l i s t of property-related insurances . Lis t

12.02 Insurance Contracts Please provide pol icies  and cover notes  as  l i s ted in index i tem 14.01. Dokument(s )



Expert witness report on insolvency discount  

 

 

 

 

 

 

 

 

 

 

NO INDEX ENGLISCH COMMENT DOC-TYPE

13 Public Charges

13.01 Real  Es tate Tax Please provide current property tax assessment notice (may not be i ssued annual ly by authori ty). Document(s ) 

13.02 Tax Assessment Va lue Please provide the most recent notice of assessed va lue. Document(s ) 

13.03 Municipa l  Charges Please provide a l l  other current fee notices  (waste water, refuse etc.). Document(s ) 

13.04 Development Charges
Please provide the current development cost contribution certi fi cate from the civi l  engineering office. If the most recent document i s  older than 3 months  at the time of the planned data  
room opening, please a lso request a  new document.

Authori ty information

13.05 § 15a UstG Please provide a  l i s t of the tenants ' enti tlement to deduct input tax or a  negative certi fi cate. Lis t  / DR- Annotation

14 Legal Proceedings

14.01 Li tigation with Tenants Please provide the most recent l i s t of lega l  disputes  with tenants . Otherwise, please provide data  room note/negative certi fi cate.
Lis t & Document(s ) / DR- 
Annotation

14.02 Li tigation with Third Parties Please provide the most recent l i s t of lega l  disputes  with other thi rd parties  (bui lding trades , neighbours , etc.). Otherwise, please provide data  room note/negative certi fi cate.
Lis t & Document(s ) / DR- 
Annotation
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